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THE CANADIAN FISHERIES QUESTION. 


I have been requested by the editor of this Review to present 
from the standpoint of international Jaw the Canadian view or 
contention respecting the fisheries question now in dispute be- 
tween Great Britain and the United States. The Canadian con- 
tention may be stated in a line: we stand upon the Convention 
of 1818. 

In order to enter into a discussion of the question, it becomes 
necessary to ascertain what are the American claims and to con- 
sider the various subtleties, shifts and devices, by virtue of which 
these claims are now sought to be supported, notwithstanding 
the renunciatory clauses of the said convention. 

One meets with no slight difficulty in attempting to ascertain 
what these claims are, and ke meets with increased difficulty in 
attempting to ascertain upon what grounds they are based, since 
each American pubkcist, statesman and politician appears to 
formulate and support them in his own peculiar manner, differing 
from that of each of his brethren. 

The various grounds urged in support of the claims are how- 
ever of the chief importance, as the claims will doubtless be 
found to increase or diminish, according as the grounds are as- 
certained to be tenable or otherwise. 

As nearly as one can gather them from published speeches, 
letters, memoranda, editorial articles and other writings, the 
grounds which have to this date been urged in support of the 
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370 THE CANADIAN FISHERIES QUESTION. 
American claims are somewhat as follows: some say that the 
Convention of 1818 is not in force; others that it is in force and 
that a fair interpretation of its provisions supports the American 
pretensions ; others that it must be interpreted in the light of 
events which have occurred since entering into the convention, 
and in the light of the present needs and the present circum- 
stances of the contracting parties; others that it relates solely 
to the fishing rights of American vessels, in British waters, and 
does not determine or fix the commercial sights of those vessels 
and of American citizens in British ports ; others that American 
vessels may fill the dual position of fisher and trader, fishing one 
day on the high seas and trading the next day in a Canadian 
port; others that the convention relates solely to the inshore 
‘fisheries and their protection, and has no reference to the deep 
sea fisheries, and that any legislation for enforcing its provisions 
must be such only as is reasonably adapted to the protection of 
the inshore fisheries ; others that the Americans are entitled to 
abrogate the convention by virtue of their sovereign authority ; 
others that they are entitled to abrogate it by reason of alleged 
violations thereof on the part of Great Britain. 

We shall first attempt to ascertain by what international com- 
pact the fishery rights and liberties of British subjects and 
American citizens, in Canadian waters, are respectively gov- 
erned, and in order that we may do this, it will be necessary to 
take a rapid historical view of the situation. 

After the separation of the American colonies from Great 
Britain the fishery rights and tiberties of American citizeus upon 
the northeastern Atlantic coast were first regulated by Article 
Ill. of the Treaty of 1783 which is as follows :— 

‘** It is agreed that the people of the United States shall con- 
tinue to enjoy unmolested the right to take fish of every kind on 
the Grand Bank, and on all the other bunks of Newfoundland ; 
also in the Gulf of St. Lawrence, and at all other places in the 
sea where the inhabitants of both countries used at any time 
heretofore to fish; and also that the inhabitants of the United 
States shall have liberty to take fish of every kind on such part 
of the coasts of Newfoundland as British fishermen shall use, but 
not to dry or cure the same on that island; an also on the 
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coasts, bays and creeks of all other of His Britannic Majesty’s do- 
minions in America; and that the American fishermen shall have 
liberty to dry and cure fish in any of the unsettled bays, harbors 
and creeks of Nova Scotia, Magdalen Islands and Labrador, as 
long as the same shall remain unsettled ; but as soon as the same, 
or either of them, shall be settled, it shall not be lawful for said 
fishermen to dry or cure fish at such settlement, without a pre- 
vious agreement for that purpose with the inhabitants, proprie- 
tors or possessors of the ground.”’ 

After the conclusion of the War of 1812 Great Britain con- 
tended that, by the rules of international law, the legal effect of 
that war was to rescind the Treaty of 1783, and that in so far as 
that treaty had conferred or had purported to confer upon Amer- 
ican citizens any liberties respecting the Atlantic fisheries, these 
could no longer be enjoyed as of right. The United States upon 
the other hand claimed that the effect of the treaty was not to 
convey to American citizens any new rights or liberties, but was 
rather to acknowledge and confirm to them those previously 
existing rights and liberties which they had enjoyed before the 
War of Independence, and that therefore the treaty was not one 
of that nature which is rescinded by a war. To this Great Brit- 
ain replied that the claim of an independent state to occupy and 
use at its discretion any part of the territory of another, with- 
out compensation or corresponding indulgence, cannot rest upon 
any other foundation than conventional stipulation.’ 

This dispute was settled by the Convention of 1818 entered 
into between Great Britain and the United States, the first 
article of which is as follows :— 

‘*Whereas differences have arisen respecting the liberty 
claimed by the United States for the inhabitants thereof to take, 
dry and cure fish on certain coasts, bays, harbors, and creeks of 
His Britannic Majesty’s dominions in America, it is agreed be- 
tween the high contracting parties that the inhabitants of the 
United States shall have forever, in common with the subjects of 
His Britannic Majesty, the liberty to take fish of every kind on 


1For a synopsis of the various sections 269 to 273; Hall’s Inter- 
views of this question see Wheaton’s national Law, 90; 5 American Law 
International Law (2d ed. by Boyd), Review, 420. 
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that part of the southern coast of Newfoundland which extends 
from Cape Ray to the Rameau Islands, on the western and north- 
ern coasts of Newfoundland from the said Cape Ray to the Quir- 
pon Island, on the shores of the Magdalen Islands, and also on 
the coasts, bays, harbors, and creeks from Mount Joly, on the 
southern coast of Labrador, to and through the straits of Belle 
Isle, and thence northwardly indefinitely along the coast without 
prejudice, however, to any of the exclusive rights of the Hudson 
Bay Company ; and that the American fishermen shall also have 
liberty forever to dry and cure fish in any of the unsettled bays, 
harbors, and creeks of the southern part of the coast of New- 
foundland hereabove described, and of the coast of Labrador ; 
but so soon as the same, or any portion thereof, shall be settled, 
it shall not be lawful for the said fishermen to dry or cure fish at 
such portion, so settled, without previous agreement for such 
purpose with the inhabitants, proprietors, or possessors of the 
ground. And the United States hereby renounce forever any 
liberty heretofore enjoyed or claimed by the inhabitants thereof 
to take, dry, or cure fish on or within three marine miles of any 
of the coasts, bays, creeks, or harbors of His Britannic Ma- 
jesty’s dominions in America not included within the abovemen- 
tioned limits; provided, however, that the American fishermen 
shall be permitted to enter such bays or harbors for the purpose 
of shelter and of repairing damages therein, of purchasing wood, 
and of obtaining water, and for no other purpose whatever. But 
they shall be under such restrictions as may be necessary to pre- 
vent their taking, drying, or curing fish therein, or in any other 
manner whatever abusing the privileges hereby reserved to 
them.”’ 

The Americans foynd that the liberties secured to them by this 
convention were not as extensive as those which they desired to 
enjoy, and they therefore in 1854 entered into a further treaty 
with Great Britain, which was known as the Reciprocity Treaty, 
whereby there was secured to them upon certain terms the privi- 
lege of taking certain kinds of fish on the sea coasts, etc., of 
Canada, New Brunswick, Nova Scotia and Prince Edward’s 
Island without being restricted to any distance from the shore, 
with permission to land for the purpose of drying nets and cur- 
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ing fish. This latter treaty, pursuant to a power therein con- 
tained, was brought to an end by the United States in 1865, 

The Americans again found that the liberties secured to them 
by the existing treaty provisions were not as extensive as those 
which they desired to enjoy and they therefore in 1871 entered 
into a further treaty with Great Britain, which is known as the 
Treaty of Washington, the eighteenth article of which was as fol- 
lows :— 

‘‘It is agreed by the high contracting parties that, in addi- 
tion to the liberty secured to the United States fishermen by 
the Convention between the United States and Great Britain, 
signed at London on the 20th day of October, 1818, of 
taking, curing and drying fish on certain coasts of the British 
North American colonies therein defined, the inhabitants of 
the United States shall have, in common with the subjects of 
Her Britannic Majesty, the liberty, forthe term of years men- 
tioned in article XX XIII. of this treaty, to take fish of every 
kind, except shellfish, on the sea coasts and shores, and in the 
bays, harbors and creeks, of the Provinces of Quebec, Nova Scotia, 
and New Brunswick, and the colony of Prince Edward’s Island, 
and of the several islands thereunto adjacent, without being re- 
stricted to any distance from the shore, with permission to land 
upon the said coasts and shores, and islands, and also upon the 
Magdalen Islands, for the purpose of drying their nets and cur- 
ing their fish ; provided, that, in so doing, they do not interfere 
with the rights of private property or with British fishermen in 
the peaceable use of any part of the said coasts in their occu- 
paney for the same purpose. It is understood that the above 
mentioned liberty applies solely to the sea fishery, and that the 
salmon and shad fisheries, and all other fisheries in rivers, and 
the mouths of rivers, are hereby reserved exclusively for British 
fishermen.”’ 

The thirty-third article of this treaty provided that the fishery 
clauses thereof should take effect as soon as the necessary legis- 
lation should be passed for the purpose of bringing them into 
operation, and that they should remain in force for ten years 
thereafter, and further until the expiration of two years after 
either of the contracting parties should give notice to the other of 
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its wish to terminate the same, which notice could be given at 
the end of the said period of ten years or at any time after- 
ward. 

Thetwenty-second article of this treaty provided that, inasmuch 
as it was asserted by the government of Her Britannic Majesty 
that the privileges accorded to the citizens of the United States, 
under the said eighteenth article, were of greater value than the 
fishing privileges and remission of duties accorded by the United 
States to British subjects under the said treaty, which assertion 
was not admitted by the government of the United States, 
commissioners should be appointed to determine the amount of 
any compensation which in their opinion ought to be paid by the 
government of the United States in return for the said privi- 
leges. 

The commissioners in 1877 made their award, which is usually 
known as the Halifax Award, whereby they awarded the sum of 
five millions, five hundred thousand dollars to be paid by the 
government of the United States to the government of Her 
Britannic Majesty for the compensation which ought to be paid in 
return for the privileges accorded to the citizens of the United 
States under article 18 of the said treaty. 

The Americans, availing themselves of the power contained in 
the said thirty-third article brought this treaty to an end in 1885, 
and now again they find that the liberties secured to them by the 
existing treaty provisions are not as extensive as those which 
they desire to enjoy ; hinc tlle lachryme. 

An American writer has labored hard to show that the Con- 
vention of 1818 became merged in the Reciprocity Treaty of 
1854 and that when the latter treaty was abrogated the former 
one came to an end along with it, and that the Treaty of 1783 
thereupon revived.! 

If it were worth while, very many grounds could be urged as 
showing the unsoundness of this position, but it will suffice to 
point out that the reasoning upon which the writer relies, would 
show that the Treaty of 1783 became merged in the Convention 
of 1818 and that if the latter was abrogated the former came 
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to an end along with it, and the contracting parties were 
therefore thrown back upon their original rights, apart from 
treaty, as accorded to them by the law of nations; moreover 
a tenant in fee who carves a life estate out of his hereditament, 
and then enters into a contract with the life tenant, whereby 
each of them acquires some privilege during the continuance of 
the life tenancy, does not thereby impair any of his feudal 
rights, and upon the falling in of the life estate, he remains 
seized of his original fee; neither on the other hand does a 
party to a convention, which is by its express terms made per- 
petual, impair any of his rights thereunder by entering into a 
subsequent treaty with regard to a portion of the same subject 
matter when such treaty is by its express terms shown to be of a 
temporary character only ; moreover, the eighteenth article of the 
Treaty of Washington recognizes the continued existence and 
force of the Convention of 1818; moreover the continued exist- 
ence and force of that Con vention has continued to be recognized 
as well by the government of the United States as by the Brit- 
ish government in all the recent diplomatic correspondence which 
had taken place between that government and the British gov- 
ernment. It therefore appears to be clear, beyond all reasonable 
doubt, that the fishery rights and liberties in question are defined 
and regulated by the Convention of 1818, and starting from this 
basis it remains for us to consider whether by any system of in- 
terpretation, repudiation or assertion of right, the claims at 
present made on behalf of the United States can be maintained 
in accordance with the principles of international law. 

Some American writers appear to think that some great ad- 
vantage would accrue to the United States if the government of 
that country could by any means free itself from the Convention 
of 1818, but it is submitted that the result of acquiring such 
freedom would be found to be that Great Britain had at the 
same time acquired absolute freedom from all conventional re- 
straints and obligations with regard to the Northeastern fisher- 
ies, and that each party would be thrown back upon the 
common law of nations, which is scarcely the result that the 
writers in question desire to bring about. 

There is no lack of American authority and precedent in sup- 


376 THE CANADIAN FISHERIES QUESTION. 


port of the proposition that one state being party to a contract, 
either with another state or with an individual, may, by virtue 
of its own sovereign authority, absolve itself from its obliga- 
tions, notwithstanding the protest of the other contracting party. 
No less an authority than that of the Supreme Court of the 
United States can be cited in support of this proposition,’ and 
the Attorneys-General of the United States have repeatedly 
affirmed it. 

Attorney-General Crittenden thus delivered himself upon the 
matter: ‘*The supreme political and legislative power of this 
country is placed in the hands of the government of the United 
States, under the constitution, and its acts are uncontrollable, 
except only by that constitution, and that constitution does not 
say that Congress shall pass no law inconsistent with a treaty, 
and it would have been a strange anomaly if it had imposed any 
such prohibition. There may be cases of treaties so injurious, 
or which may become so by change of circumstances, that it may 
be the right and duty of the government to renounce and disre- 
gard them. Every government must judge and determine for 
itself the proper occasion for the exercise of such power; and 
such a power I suppose is tmpliedly reserved by every party to a 
Treaty, and I hope and believe belongs inalienably to the gov- 
ernment of the United States.? 

This is equivalent to saying that whenever one party to a 
treaty becomes convinced that it has made a disadvantageous 
bargain, it may repudiate its obligations. So it may, but it must 
do so independently of legal authority, and not as a matter of 
right ; in doing so it invites either political ostracism or an appeal 
to arms. 

International law or international morality, being merely ‘+ the 
public opinion of nations with reference to the rules which ought 
to govern their conduct each toward the other,’’ lacks the 


1 The Cherooke Tobacco, 11 Wall. 2 5 Opinions of the Attorneys-Gen- 
616. See Article by late Profes- eral of the United States, 345. See 6 
sor Pomeroy, 17 Am. L. Rev. 684; Op. Atty.-Gen. U.S. 291 for opinion 
Taylor v. Morton, 2 Curt. 454; Ropes of Atty.-Gen. Cushing, and 13 Op. 
v. Clinch, 8 Blatchf. 304. Atty.-Gen. U. S. 354 for opinion of 
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sanction of any competent tribunal to enforce the obligations 
which are thereby imposed, and it has to depend as to its bind- 
ing effect, upon the comity of nations, their sense of justice and 
honor, their good faith and honesty of purpose and their desire to 
be deemed honest. Sometimes the greed of gain or the pressure 
of political exigencies may prove to be a stronger motive power 
than the moral sanctions above referred to, and then comes re- 
pudiation. 

‘¢ The law of nations is placed under the protection of public 
opinion. It is enforced by the censures of the press, and by the 
moral influences of those great masters of public law, who are 
consulted by all nations as oracles of wisdom; and who have 
attained, by the mere force of written reason, the majestic 
character, and almost the authority, of universal law-givers, 
controlling by their writings the conduct of rulers, and laying 
down precepts for the government of mankind. No nation can 
violate public law without being subject to the penal conse- 
quence of reproach and disgrace, and without incurring the 
hazard of punishment to be inflicted in open and solemn war by 
the injured party.’’? 

We are assured by an American writer? that the proper course 
for the United States to adopt, is to abrogate the Convention of 
1818 upon the ground that Great Britain has, on her part, vio- 
lated the provisions thereof. 

When we bear in mind that the alleged violations of the pro- 
visions of the Convention of 1818, on the part of Great Britain, 
which are complained of, consist in the enforcement, by the 
British authorities, of the provisions of that convention as inter- 
preted by them, we shall find that this contention will afford us 


11. Kent’s Com. 181. See 174 
as showing the superior binding 
effect of conventions whereby terri- 
torial claims are ceded or acknowl- 
edged, or boundaries are fixed or per- 
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of one nation within the territory 
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Wheaton’s 
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no assistance in arriving at an answer to the questions which we 
have set for ourselves, for if the British interpretation be the 
correct one, then there is no violation, and therefore no right to 
abrogate on account of violation ; and whether that interpretation 
is or is not the correct one, is the question which we shall 
endeavor to answer. 

Mr. Phelps, the American Minister at St. James, writing to 
Lord Roseberry under date June 2, 1886, says: ‘* The question 
now is, not what fresh treaty may or might be desirable, but 
what is the true and just construction, as between the two nations, 
of the treaty that already exists.’’ 

Chancellor Kent says that: ‘*If a treaty should in fact be 
violated by one of the contracting parties, either by proceedings 
incompatible with the particular nature of the treaty, or by any 
intentional breach of any of its articles, it rests alone with the 
injured party to pronounce it broken. The treaty in such a 
case is not absolutely void, but voidable, at the election of the 
injured party. If he chouses not to come to a rupture, the treaty 
remains obligatory. He may waive or remit the infraction com- 
mitted, or he may demand a just satisfaction.’’} 

American statesmen, or some of them, appear to contend that 
the Convention of 1818 should be construed, not by any recog- 
nized method of interpretation applicable generally to instru- 
ments of a contractual nature, and not in accordance with any 
known, presumed or expressed intent of the parties to such con- 
tract, or of either of them, had at the time of the making thereof, 
but rather in accordance with some ex post facto intent or desire 
of one of the contracting parties. A spirit of acquisitiveness 
may sufficiently account for the existence of this desire, but in 
pressing this extraordinary method of interpretation, sight is 
apparently lost of the fact that in business transactions acquisi- 
tion and compensation are correlative terms. 

Reasoning in this line, Mr. Secretary Bayard on the 10th of 


May, 1886, writes as follows to Sir L. S. Sackville West, the » 


British Minister, at Washington : — 
** Since 1818 certain important changes have taken place in 


1 Kent’s Com., 174-5. 
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fishing in the regions in question which have materially modified 
the conditions under which the business of inshore fishing is con- 
ducted, and which must have great weight in any present ad- 
ministration of the treaty. Drying and curing fish, for which a 
use of the adjacent shores was at one time requisite, is now no 
longer followed, and modern invention of processes of artificial 
freezing and the employment of vessels of a Jarger size permit 
the catching and direct transportation of fish to the markets of 
the United States, without recourse to the shores contiguous to 
the fishing grounds. The mode of taking fish inshore has also 
been wholly changed, and from the highest authority on such 
subjects I learn that bait is no longer needed for such fishing, 
that purse-seines have been substituted for the other methods of 
tuking mackerel, and that by their employment these fish are 
now readily caught in deeper waters, entirely exterior to the 
three-mile line. 

‘* As it is admitted that the deep sea fishing was not under con- 
sideration in the negotiation of the treaty of 1818, nor was 
affected thereby, and as the use of bait for inshore fishing has 
passed wholly into disuse, the reasons which may have formerly 
existed for refusing to permit American fishermen to catch or 
procure bait within the line of a marine league from the shore, 
lest they should also use it in some inhibited waters for the pur- 
pose of catching other fish, no longer exists. For it will, I be- 
lieve, be conceded as a fact, that bait is no longer needed to 
catch herring or mackerel, which are the objects of inshore fish- 
ing, but is used—and only used—in deep-sea fishing, and 
therefore, to prevent the purchase of bait or any other supply 
needed in deep sea fishing, under color of executing the provis- 
ions of the Treaty of 1818, would be to expand that convention 
to objects wholly beyond its purview, scope and intent, and give 
to it an effect never contemplated by either party, and accom- 
panied by results unjust and injurious to the citizens of the United 
States. 

‘*As, therefore, there is no longer any inducement for American 
fishermen to ‘dry and cure’ fish on the interdicted coasts of the 
Canadian Provinces, and as bait is no longer used or needed by 
them (for the proseeution of inshore fishing in order to ‘ take’ 
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fish in the inshore waters to which the Treaty of 1818 alone re- 
lates), I ask you to consider the results of excluding American 
vessels duly possessed of permits from their own government 
to touch and trade at Canadian ports as well as to engage in deep 
sea fishing, from exercising freely the same customary and rea- 
sonable rights and privileges of trade in the ports of the British 
colonies as are freely allowed to British vessels in all the ports 
of the United States under the laws and regulations to which I 
have adverted.”’ 

Mr. Phelps, on the other hand, in his letter to Lord Roseberry 
of the 2d of June, 1886, says: — 

‘* The question is not what is the technical effect of words, but 
what is the construction most consonant to the dignity, the just 
interests, and the friendly relations of the sovereign powers.’’! 

Those who maintain the British interpretation of the conven- 
tion in question stand upon the reasonable ground that the in- 
strument in question, like all other treaties, must be construed, 
not by the aid of any special and peculiar rules devised for the 
occasion, but in accordance with those general canons of con- 
struction which are recognized by the law. ? 

** Their meaning is to be ascertained by the same rules of 


1 One cannot refrain from pointing package; and when exceeding one 
out that this exceedingly liberal canon quart shall be subject to an additional 
of construction is promulgated on be- duty of one cent and a half for each 
half of a nation which in 1871 con- additional quart or fractional part 
tracted by the twenty-first articleof thereof.’ Does Minister Phelps con- 
the Treaty of Washington that forthe sider this ‘consonant to the dignity, 


term of years therein mentioned, fish 
of all kinds, except fish of the inland 
lakes and of the rivers falling into 
them, being the produce of the fisher- 
es of the Dominion of Canada, should 
be admitted into the United States 
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jastly mentioned clause was in force, 
by its Congress passed an act “ that 
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the just interests and the friendly re- 
lations of the sovereign powers?” 
After legislation of that sort it is better 
to abandon all reference to high-toned 
moral principles and all rules of inter- 
pretation based upon unilateral conces- 
sion, and come down to ordinary 
business methods and legal construc- 
tion 

2 For a statement of the canons of 
construction applicable to the inter- 
pretation of treaties, see 2 Phillimore 
Int. Law (3d ed.), 94; Vattel’s Law of 
Nations, Book II., Cap. 17. 
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construction and course of reasoning which we apply to the 
interpretation of private contracts.”’? 

‘‘Ifatreaty be ambiguous in any part of it, the party who 
had the power, and on whom it was peculiarly incumbent to 
speak clearly and plainly, ought to submit to the construction 
most unfavorable to him.’’? This is in accordance with the 
well known canon of construction verba chartarum fortius acci- 
piuntur contra proferentem.® The proferens is he who makes any 
grant or concession, as he is supposed to formulate the words 
by which such grant or concession is effected. When we remem- 
ber that all or nearly all of the doubt, which it has been sought 
to cust upon the meaning of the convention in question, has ref- 
erence to that clause in the first article thereof by which the United 
Stutes renounce forever certain liberties theretofore enjoyed or 
claimed by them, we shall see the bearing of this canon of con- 
struction upon the matter with which we are dealing. 

Sir William Young, dealing with the construction of this con- 
vention in the case of the J. H. Nickerson,* says: ‘* The first 
article of the Convention of 1818, must be construed, as all other 
instruments are, with a view to the surrounding circumstances, 
and according to the plain meaning of the words employed. 
The subtleties and refinements that have been applied to it will 
find little favor with a court governed by the rules of sound rea- 
son, nor will it attach too much value to the piotocols and drafts, 
or the history of the negotiations that preceded it. We must 
assume that it was drawn by able men and ratified by the gov- 
ernments of two great powers, who knew perfectly well what they 
were respectively gaining or conceding, and took care to express 
what they meart.”’ 

It will be convenient for us here to repeat that portion of Arti- 
cle I., of the Convention of 1818, containing the renunciatory 
clause: — 

«* And the United States hereby renounce forever any liberty 
heretofore enjoyed or claimed by the inhabitants thereof to take, 


1 1 Kent’s Com. 174. 548; Barney v. Newcomb, 9 Cush. 56; 
21 Kent’s Com. 174, note (d), Evans v. Sanders, 8 Port. (Ala.) 497. 
where various authorities are cited. * Young’s Alm. Dec. at p. 100. 
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dry, or cure fish, on or within three marine miles of any of the 
cousts, bays, creeks or harbors of His Britannic Majesty’s do- 
minions in America not included within the above mentioned 
limits ; provided, however, that the American fishermen shall be 
admitted to enter such bays or harbors for the purpose of shelter 
and of repairing damages therein, of purchasing wood, and of 
obtaining water, AND FOR NO OTHER PURPOSE WHATEVER. But 
they shall be under such restrictions as may be necessary to pre- 
vent their taking, drying, or curing fish therein, or in any other 
manner whatever abusing the privileges hereby reserved tothem.”’ 

The proviso shows the opinion of the contracting parties to 
have been that by reason of the renunciation clause, and of the 
rules of international law relative thereto, the American fisher- 
men would not have been entitled to enter the bays or harbors 
even for the purposes of shelter and of repairing damages therein, 
of purchasing wood and of obtaining water, if the proviso had 
not secured to them the said privileges. Upon the express enu- 
meration of the said privileges, the American fishermen would, 
without the introduction of any other clause, have been pre- 
cluded from claiming any other privilege of the same general 
nature as those secured, for expressio unius exclusio est alterius ; + 
but in order that there might be no doubt upon the point it was 
expressly provided that they shall be admitted to enter such 
bays or harbors FOR NO OTHER PURPOSE WHATEVER, and that 
even when they are admitted, for the purpose of exercising the 
said enumerated privileges, they shall be under such restrictions 
as may be necessary to prevent their abusing in any mannef 
whatever the privileges reserved to them by article 1. of the 
convention. 

Sir William Young, speaking of the privileges secured to 
American fishermen by the convention, says: ‘* These privileges 
are explicitly and clearly defined, and to make assurance doubly 
sure, they are accompanied by a negative declaration excluding 
any other purpose beyond the purposes expressed.’’ ? 


1 See Blackburn v. Flavelle,6 App. . ? The J. H. Nickerson, Young’s 
Cas, at 634; Sill v. Village of Corning, Adm. Dec. at 101. 

15 N. Y. at 306; Broom’s Leg. Max. 

(6th ed.) 606. 
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Minister Phelps, writing to the Earl of Roseberry, under date 
of 2d June, 1886, concerning the seizure of the David J. Adams, 
after stating that ‘*it may readily be admitted that if the lan- 
guage of the Treaty of 1818 is to be interpreted literally rather 
than according to its spirit and plain intent, a vessel engaged in 
fishing would be prohibited from entering a Canadian port ¢ for 
any purpose whatever,’ except to obtain wood or water, to re- 
pair damages, or to seek shelter,’’ argues that such cannot be the 
correct interpretation of the Convention of 1818, because under 
such an interpretation an American vessel might be forfeited for 
entering a port to ‘ post a letter, to send a telegram, to buy a 
newspaper, to obtain a physician in case of illness, or a surgeon 
in case of accident, to land or bring off a passenger,”’ etc. 

The Canadian Minister of Justice, in a report dealing with Mr. 
Phelps’ letter, answers this argument as follows : — 

‘«« At most, this argument can only suggest that, in regard to 
this treaty, as in regard to every enactment, its enforcement 
should not be insisted on where accidental hardships or ¢ pre- 
posterous consequences’ are likely to ensue. Equity and a 
natural sense of justice would doubtless lead the government 
with which the treaty was made to abstain from its rigid enforce- 
ment for inadvertent offenses, although the right to so enforce 
it might be beyond question. It is for this reason that, inas- 
much as the enforcement of this treaty, to some extent, devolves 
on the government of Canada, the Parliament of the Dominion 
has in one of the sections already quoted of the statute relating 
to fishing by foreign vessels ! intrusted the executive with power 
to mitigate the severity of those provisions when an appeal to 
executive interference can be justified. In relation to every law 
of a penal character the same power for the same purpose is 
vested in the executive. Mr. Phelps will find it difficult, how- 
ever, to discover any authority among the jurists of his own 
country or of Great Britain, or among the writers on international 
law, for the position that, against the plain words of a treaty or 
statute, an interpretation is to be sought which will obviate all 
chances of hardship and render unnecessary the exercise of the 
executive power before mentioned.”’ 


131 Vict., cap. 61, sec. 19. 


) 
} 
| 


384 THE CANADIAN FISHERIES QUESTION. 


Sir William Young deals with the same point as follows : — 
**It is not the policy, as I take it, of the Dominion govern- 
ment, nor is it the disposition of this court to press with undue 
severity upon the American fishermen, even when they trench 
upon our undoubted rights. The court has been accused, I am 
told, of condemning the Wampatuck, because the steward, in 
the absence of the master, had caught seven codfish within the 
limits, for the purposes of cooking. Such, it is true, was the de- 
fense that was set up, and, had it been established, there would 
certainly have been no condemnation. But the evidence showed 
that there was a fishing by three or four men, having lines over- 
board, as was admitted by the master, and several codfish caught 
for the purpose of curing and not of procuring food only, as was 
averred. So, in this case, three or four codfish are admitted to 
have been taken within the limits; but I have not taken that 
circumstance at all into account, considering it too trifling to be 
a ground of condemnation.”’? 

The same point is thus dealt with by Sir William Scott: ** The 
court is not bound to a decision at once harsh and pedantic in 
the application of statutes. The law permits the qualification 
implied in the ancient maxim de minimis non curat lex. Where 
there are irregularities of very slight consequence, it does not 
intend that the infliction of penalties should be inflexibly severe. 
If the deviation were a mere trifle, which if continued in prac- 
tice, would weigh little or nothing on the public interest, it might 
properly be overlooked.” ? 

Mr. Phelps in his letter to the Earl of Roseberry, above re- 
ferred to, lays down this canon of construction: ‘* It seems to 
me clear that the treaty must be construed in accordance with 
those ordinary and well settled rules applicable to all written 
instruments, which, without such salutary assistance, must con- 
stantly fail of their purpose. By these rules the letter often 
gives way to the intent, or, rather, is only used to ascertain the 
intent. The whole document will be taken together, and will be 
considered in connection with the attendant circumstances, the 
situation of the parties, and the object in view. And thus the 


1 The A. J. Franklin, Young’s Adm. 2 The Reward, 2 Dodson’s Adm, 
Dec. at 95. Rep. at 269, 270. 
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literal meaning of an isolated clause is often shown not to be the 
meaning really understood or intended; ’’ and he thus applies it 
to the convention in question: ‘* It is a treaty of friendship, and 
not of hostility. Its object was to define and protect the rela- 
tive rights of the people of the two countries in these fisheries, 
not to establish a system of non-intercourse, or the means of 
mutual and unnecessary annoyance. It should be judged in view 
of the general rules of international comity, and of maritime 
intercourse and usage, and its restrictions considered in the light 
of the purposes they were designed to serve.”’ 

Another argument used by the Americans in favor of their 
construction of the convention, is thit contained in the clause 
already quoted from the letter of Mr. Secretary Bayard to Sir 
L. S. Sackville West, where he contends that ‘*the deep sea 
fishing was not under consideration in the negotiation of the 
Treaty of 1818, nor was affected thereby, and as the use of bait 
for inshore fishing has passed wholly into disuse, the reasons 
which may have formerly existed for refusing to permit Ameri- 
cin fishermen to catch or procure bait within the line of a marine 
league from the shore, lest they should also use it in some 
inhibited waters, for the purpose of catching other fish, no 
longer exists.”’ 

In the same letter, pursuing the same line of argument, he 
refers to what he calls the customary and reasonable rights and 
privileges of trade, which he says are enjoyed by British vessels 
inall the ports of the United States, and which he claims for 
American citizens in British ports, and he defines the same as 
follows : — 

‘‘Among these customary rights and privileges may be enu- 
merated the purchase of ship supplies of every nature, making 
repairs, the shipment of crews in whole or part, and the purchase 
of ice and bait for use in deep sea fishing. Concurrently these 
usual rational and convenient privileges are freely extended to 
and are fully enjoyed by the Canadian merchant marine of all 
occupations, including fishermen, in the ports of the United 
States. The question therefore arises whether such a construc- 
tion is admissible as would convert the Treaty of 1818 from 


being an instrumentality for the protection of the inshore fish- 
VOL. XXI 26 
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eries along the described parts of the British American coust into 
a pretext or means of obstructing the business of deep sea fishing 
by citizens of the United States, and of interrupting and destroy- 
ing the commercial intercourse that, since the Treaty of 1818 
and independent of any treaty whatever, has grown up and now 
exists under the concurrent and friendly laws and mercantile 
regulations of the respective countries.”’ 

The Canadian Minister of Justice in his said report answers 
that portion of Mr. Phelps’ letter which purports to set forth the 
object of the Convention of 1818, and in so doing answers the 
lastly mentioned argument of Mr. Secretary Bayard. He says: — 

** The purpose was to prevent the fisheries from being poached 
on, and to preserve them to ‘ the subjects of His Britannic Majesty 
in North America,’ not only for the pursuit of fishing within the 
waters adjacent to the coast (which can, under the laws of 
nations, be done by any country), but as a basis of supplies for 
the pursuit of fishing in the deep sea. For this purpose it was 
necessary to keep out foreign fishing vessels, excepting in cases 
of dire necessity, no matter under what pretext they might desire 
to come in. 

**It is a well-known fact that the negotiations preceding the 
treaty had reference very largely to the deep sea fisheries, and 
that the right to purchase bait in the harbors of the British Pos- 
sessions for the deep sea fishing was one which the United States 
fishermen were intentionally excluded from.”’ 

The writer in the American Law Review in the article to 
which we have already referred, deals with the American claim 
that the Convention of 1818 does not attempt to regulate the 
deep sea fisheries, which were open to all the world, and that the 
words “for no other purpose whatever,’’ must be construed to 
apply solely to such purposes as are in contravention of the 
treaty, namely ; to purposes connected with the taking, drying 
or curing of fish within three marine miles of certain coasts, and 
not in any manner to supplies intended for the ocean fisheries, 
with which the treaty, as the Americans claim, had no connection. 
That writer says: ‘* All this is clearly a mistake, and if the 
claims of American fishermen, partially sanctioned by the United 
States Executive, rest upon no better foundation, they must be 
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abandoned. In fact the stipulation of the treaty in which the 
clauses occurs, has reference alone to vessels employed in deep 
sea fishing. It did not require any grant to enable our citizens 
to engage in their occupation outside the territorial limits, that is 
upon the open sea ; but they were forbidden to take, dry or cure fish 
in the bays and harbors. They were permitted however to come 
into those inshore waters for shelter, repairs, wood and water, 
‘and for no other purposes whatever.” To what American ves- 
sels is this privilege given? Plainly to those that fish in the 
open sea, To say that the clause ‘for no other purpose what- 
ever’ applies only to acts connected with taking, drying or 
curing fish within the three mile limit, which acts are in terms 
expressly prohibited, is simply absurd.’’? 

The alleged right of American fishermen to enter Canadian 


harbors for the purpose of procuring bait is dealt with by Sir 
William Young as follows : — 


«The vessel wentin * * * 


to purchase or procure bait 
(which as I take it, is a preparing to fish ) and it was contended that 
they had aright to do so, and that no forfeiture occurred on such 
entering. The answer is, that if a privilege to enter our harbors 
for bait was conceded to American fishermen, it ought to have 
been in the treaty, and is too important a matter to have been 
accidentally overlooked. We know indeed from the State Pa- 
pers that it was not overlooked, that it was suggested and 
declined. But the court, as I have already intimated, does not in- 
sist upon that as a reason forthe judgment. What may be justly 
and fairly insisted upon is that beyond the four purposes speci- 
fied in the treaty, — shelter, repairs, water and wood, here is 
another purpose or claim not specified, while the treaty 
itself declares that no such other purpose or claim shall be 
received to justify an entry.”’? 

The same writer in the American Law Review to whom 
reference has already been made, disposes of the American 
‘‘claim to lie at anchor in the bays and harbors and other terri- 
torial waters for the purpose of cleaning and packing fish; or 
to procure bait therein; by purchase or barter; or to pre- 


15 Am. L. Rev. 411, 412. 


2The J. H. Nickerson, Young’s 
Adm. 10-12. 
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pare fish while therein ; or to land and tranship cargoes of fish.”’ 
The writer says: ** All of these acts are plainly unlawful, and 
would be good grounds for the confiscation of the offending vessel, 
or the infliction of pecuniary penalties. The treaty stipulates 
that American fishermen shall be admitted to enter such bays 
and harbors for the purpose of shelter, of repairing damages 
therein, of purchasing wood and of obtaining water, and ¢ for 
no other purpose whatever.’ Even assuming as has sometimes 
been urged that the words ‘ for no other purpose whatever’ refer 
exclusively to matters connected with the business and process 
of fishing, the prohibition still covers all the acts enumerated. 
To use the bays and harbors as places of convenience in which 
to clean and pack fish, to procure bait, to prepare to fish, or to 
land cargoes of fish, would be an invasion of the exclusive fishing 
rights within the territorial waters secured to British subjects and 
denied to American citizens. ‘ Preparing to fish’ if permitted 
would render it almost impossible to prevent actual fishing. 
When, from considerations of policy, statutes are made to declare 
some final result illegal, the legislature uniformly forbids the 
preliminary steps which are directly connected with that result, 
lead up toit, and facilitate its accomplishment.”’ * 

The Canadian statute? passed for the purpose, among other 
things, of enforcing and carrying into effect the provisions of 
the Convention of 1818, and of imposing, pursuant to the terms of 
that convention, such restrictions as may be necessary to prevent 
American fishermen taking, drying or curing fish within the for- 
bidden waters, or in any other manner whatever abusing the 
privileges reserved to them by the said convention, authorizes 
the various officers therein named, to go on board of any vessel 
within any harbor in Canada, or hovering in British waters with- 
in three marine miles of any of the coasts, bays, creeks or harbors 
in Canada and stay on board so long as she remains within such 
harbor or distance, and to bring such vessel into port and search 
her cargo and examine her master on oath touching the cargo 
and voyage. And if the master or person in command does 


15 Am. L. Rev. 410, 411, and see 2 Rev. Stat. of Canada, cap. 94. 
the further reasons there given in sup- 
port of this view. 
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not truly answer the questions put to him in such examination, 
he shall incur a penalty of four hundred dollars; and if such 
ship, vessel or boat is foreign, or not navigated according to the 
laws of the United Kingdom or of Canada, and (a) has been found 
fishing or preparing to fish, or to have been fishing in British 
waters within three marine miles of any of the coasts, bays, 
creeks or harbors of Canada, not included within the above 
mentioned limits [7.e., the limits specified in the first article of 
the Convention of 1818] without a license, or after the expiration 
of the term named in the last license granted to such ship, ves- 
sel or boat, under the first section of this act, or (J) has entered 
such waters for any purpose not permitted by treaty or conven- 
tion, or by any law of the United Kingdom or of Canada for the 
time being in force, such ship, vessel or boat and the tackle, 
tigging, apparel, furniture, stores and cargo thereof shall be 
forfeited.’” The Act then provides for enforcement of the for- 
feiture by condemnation and sale inany Court of Vice Admiralty 
in Canada, and that if any dispute arises as to the legality of 
the seizure, the burden of proving the illegality shall lie upon 
the owner or claimant. 

It has sometimes been asserted by the Americans that the con- 
struction placed by Great Britain upon the Convention of 1818 
was never insisted upon, or actively enforced as against Ameri- 
can fishermen prior to the Reciprocity Treaty of 1854, and that 
Great Britain had, by such failure to enforce her claims, tacitly 
assented to the American claims. In 1870, Earl Kimberly re- 
quested the Canadian government to furnish him with informa- 
tion as to the actual practice which had prevailed previous to 
the Reciprocity Treaty, in regard to the exclusion of American 
fishermen from trading or effecting commercial operations in 
the ports of the different Provinces of British North America. 
The Hon. Peter Mitchell, Minister of Marines and _ Fish- 
eries in his report of the 5th of November, 1870, made in an- 
swer to the request above referred to, says: ‘‘ The right to 
prevent American fishing vessels from resorting to provincial 
bays and harbors for the purpose of trade was actually asserted 
and carried out under the Imperial and Colonial Statutes enacted 
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to give effect to the provisions of the Treaty of 1818 anterior to 
the Reciprocity Treaty of 1854.” 

The same report then points out that among the specific of- 
fenses for which American fishing vessels were accosted and de- 
tained between the years 1817 and 1854, were the following : — 

1. Anchoring or hovering inshore during calm weather with- 
out any ostensible cause, having aboard ample supplies of wood 
and water ; 

2. Lying at anchor and remaining inside of the bays to clean 
and pack fish ; 

3. Purchasing and bartering bait ; 

4. Selling goods and buying supplies; 

5. Landing and transhipping cargoes of fish. 

The same report then goes on to show numerous instances of 
seizures which took place between the same dates. 

Sometimes it is sought to base the American claim of right to 
purchase bait and other fishing supplies, and to land and tran- 
ship by rail the cargoes of fish caught by American fishing ves- 
sels, upon the right of commerce, which is supposed to exist 
between nations by virtue of international comity. This right 
appears at most to be but one of imperfect obligation, and it is, 
of course, subject to be defeated by the provisions of any 
treaty. 

Chancellor Kent, in defining this right, so limits it as almost 
to demonstrate its non-existence. He says: ‘*As every nation 
has the right, and is disposed to exercise it, of judging for itself 
in respect to the policy and extent of its. commercial arrange- 
ments, the general freedom of trade, however reasonably and 
strongly it may be inculcated in the modern school of political 
economy, is but an imperfect right, and necessarily subject to 
such regulations and restrictions as each nation may think proper 
to prescribe for itself. Every state may monopolize as much as 
it please of its own internal and colonial trade, or grant to other 
nations with whom it deals such distinctions and particular priv- 
ileges as it may deem conducive to its interests.’’ * 


4 Sessional Papers of the Dominion 2 1 Kent’s Com. 32. 
of Canada, 1871, No. 12. 
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Vattel deals with the same question thus : — 

«Since then a nation cannot have a natural right to sell her 
merchandise to another, that is unwilling to purchase them, 
since she has only an imperfect right to buy what she wants of 
others, since it belongs only to these last to judge whether it be 
proper for them to sell or not ; and finally since commerce con- 
sists in mutually buying and selling all sorts of commodities, it is 
evident that it depends on the will of any nation to carry on 
commerce with another, or let it alone.’”’? And again he says : — 

‘‘Although it be in general the duty of a nationto carry on 
commerce with others, and, though each nation has a right to 
trade with those countries that are willing to encourage her, on 
the other hand a nation ought to decline a commerce which is 
disadvantageous or dangerous; and since in case of collision, her 
duties to herself are paramount to her duties to others, she has a 
full and clear right to regulate her conduct, in this respect, by 
the consideration of what her advantage or safety requires.’’ ? 

From this undoubted right of every nation to limit or even 
prohibit her own commerce, it seems to follow as a necessary 
consequence, that she is entitled to seize as forfeited the goods 
of those strangers who trade to her territories in violation and 
contempt of her regulations for their exclusion, and to refuse 
the enforcement of their contracts, * * * for if foreigners 
will trade with their eyes open in despite of a known prohibition, 
whatever ill effects may follow, they must needs be considered 
to have brought upon themselves.’’ ® 

The Supreme Court of the United States lays down the rule 
that ** the merchant vessels of one country visiting the ports of 
another, for the purposes of trade, subject themselves to the 
laws which govern the port they visit, so long as they remain ; 
and this as well in war as in peace, unless it is otherwise provided 
by treaty.’’ 

The right of passage for merchandise over the lands of a 


1 Law of Nations, Book I., cap. 8, collected in 1 Chitty’s Com. Law, Chap- 
sec. 92. ter IV. 


2 Vattel’s Law of Nations, Book II., 3 1 Chitty’s Com. Law, 81. 
cap. 2, sec. 25. See, also, authorities * United States v. Diekleman, 92 U. 
S. 520. 
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friendly nation stands upon very similar ground, and is thus de- 
fined by Chancellor Kent : — 

‘* Every nation is bound in time of peace, to grant a passage 
for lawful purposes over their lands, rivers and seas to the peo- 
ple of other states, whenever it can be permitted without incon- 
venience ; and burdensome conditions ought not to be annexed to 
the transit of persons and property. If, however, any govern- 
ment deems the introduction of foreigners or their merchandise 
injurious to the interests of their own people, they are at liberty 
to withhold the indulgence. The entry of foreigners and their 
effects is not an absolute right, but only one of imperfect obliga- 
tion, and it is subject to the discretion of the government which 
tolerates it.’’?} 

Mr. Chitty in his work on Commercial Law, after citing from 
Vattel with regard to the right of a nation to impose restrictions 
upon the passage of foreign merchandise over her lands, says : — 

‘* From tkese and other declarations it should appear that to 
refuse passage for merchandise over land or navigable streams is 
culpable only when the passage would be attended with no in- 
convenience to the country granting it; but of that inconven- 
ience each state must judge for itself.” ? 

Another ground of complaint urged by the Americans is that 
the Canadian authorities refuse to recognize the ‘* touch and 
trade ’’ licenses which are given by the American collectors of 
customs to the American fishing vessels. 

The United States Congress in 1793, enacted that ** when any 
ship or vessel, licensed for carrying on the fishery, shall be in- 
tended to touch and trade at any foreign port or place, it shall 
be the duty of the master, commander, or owner, to obtain per- 
mission for that purpose, from the collector of the district where 
such ship or vessel may be previous to her departure, and the 
master shall deliver like manifests, and make like entries, both 
of the ship or vessel, and of the goods, wares or merchandise on 
board, within the same time and under the same penalty, as by 
the laws of the United States, are provided for ships or vessels 
arriving from a foreign port.’’ 


1 1 Kent’s Com. 34, 35. 


2 1 Chitty’s Com. Law, 85. 
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It is claimed by the Americans that an American fishing vessel 
when armed with such a license, obtained from an American col- 
lector of customs, may, notwithstanding the provisions of the 
Convention of 1818, proceed to the Canadian fishing grounds and 
fish without the three-mile limit, and then enter a Canadian port 
and be, by virtue of her license, immediately transformed into a 
simple trading vessel, entitled to all the privileges accorded by 
law to traders. and may then abandon her trading and return to 
her fishing, and so from day to day may change from fisher to 
trader and from trader to fisher as long and as often as the con- 
tinuance of the game may prove to be renumerative. 

The Hon. George E. Foster, the Canadian Minister of Marine 
and Fisheries, deals with this contention in a report made 
by him touching the matters referred to in a letter sent by Sec- 
retary Bayard to Sir L. S. Sackville West under date of 10th 
May, 1886, he says: — 

«Mr. Bayard suggests that the possession by a fishing vessel of 
a permit ‘to touch and trade’ should give her a right to enter 
Canadian ports for other than the purposes named in the treaty, 
or, in other words, should give her perfect immunity from its 
provisions. This would amount to a practical repeal of the 
treaty, because it would enable a United States collector of 
customs by issuing a license originally only intended for pur- 
poses of domestic customs regulation, to give exemption from 
the treaty to every United States fishing vessel. * * * 

*¢ Canadian fish is by prohibitory duties excluded from the Uni- 
ted States market. The American fishermen clamor against the 
removal of those duties, and in order to maintain a monopoly of 
the trade, continue, against all law, to force themselves into our 
waters and harbors, and make our shores their base for supplies 
and especially for bait, which is necessary to the successful 
prosecution of their business. They hope by this course to sup- 
ply the demand for their bome markets, and thus to make 
Canada indirectly the means of injuring her own trade. It is 
surely, therefore, not unreasonable that Canada should insist on 
the rights secured to her by treaty. She is simply acting on the 
defensive, and no trouble can arise between the two countries if 
American fishermen will only recognize the provisions of the 
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Convention of 1818 as obligatory upon them, and, until a new di 
arrangement is made, abstain both from fishing in her waters St 
and from visiting her bays and harbors for any purpose save og 
those specified in the treaty.”’ sa 

The statute, under the authority of which these licenses to B 
**touch and trade’’ are issued, was plainly intended to provide be 
for the domestic and internal regulation, by the United States m 
authorities, of American vessels engaged in the coasting trade ” 
and fisheries, and it does not pretend to confer any rights upon - 
the licensees in foreign ports, and it would be very extraordinary tl 
if it did pretend to confer any such rights which could possibly ’ 
affect or conflict with the provisions of any treaty between the . 
United States and any foreign nation :— 

**The object of the law is manifest. It is to prevent vessels I 
engaged in the coasting trade and fisheries from becoming the ¥ 
medium of the introduction of smuggled goods under the security P 
and cover of their license.’’? t 

Prima facie, and unless the contrary be expressed, or is to s 
be implied from the absolute necessity of the case, every leg- f 
islature must be presumed to have intended by its enactments, 
to regulate the rights which should subsist between its own su!- ‘ 
jects, and not to affect the rights of foreigners whether by way 
of restricting or augmenting their natural rights.? : 

If the vessels which are furnished by the American collectors . 
of customs with these licenses are really traders, and the li- 
censes are not intended to aid the licensees to evade the pro- 
vision of the Convention 1818, then the licenses are not at all ; 
necessary in so far as Canada is concerned; while, on the other ' 
hand, if the licenses are intended to assist in such an evasion, 


it will scarcely require any argument to show that they must fail 
in their purpose. 

That the Americans have great faith in this one of their many 
claims is evident from the fact that the so-called ‘ Retaliation 
Act’”’ passed by Congress and approved in March last is con- 


1The Ocean Spray, 4 Sawy. at 2 Cope v. Doherty, 4 Kay & J. 
110. See The Two Friends, 1 Gall. 367; affirmed on appeal, 2 De G. & J. 
118; The Active, 7 Cranch, 100; The 614; The General Iron Screw Co. v. 
Swallow, 1 Ware, 21. Schurmanns, 1 Johns. & Hem. 180. 
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ditioned to become operative ‘* when the President of the United 
States shall be satisfied that any such fishing vessels or fisher- 
men, having a permit under the laws of the United States to 
touch and trade at any port or ports, place or places in the 
British Dominions of North America, are, or then lately have 
been, denied the privileges of entering such port or ports, place 
or places,— in the same manner and under the same regulations 
as may exist therein applicable to trading vessels of the most fu- 
vored nation, or shall be unjustly vexed or harassed in respect 
thereof, or shall be prevented from purchasing such supplies as 
may there be lawfully sold to trading vessels of the most favored 
nations.”’ 

This ‘ Retaliation Act’’ says in effect that unless Great 
Britain will free the Americans from the effect of the renuncia- 
tion clause in the Convention of 1818, Canadian fish and all other 
products of Canada and all goods coming from Canada shall, in 
the discretion of the President, be excluded from the United 
States, and Canadian vessels shall in his discretion be excluded 
from the waters and ports of the United States. 

The penalty for retaining our rights is drastic, but it is far bet- 
ter even to be crushed if necessary, rather than be bullied. 

Another important question connected with the fisheries, but 
one which has not of late been much discussed by the politicians, 
is what is known as the headlands question. 

‘¢ The maritime territory of every state extends to the ports, 
harbors, bays, mouths of rivers, and adjacent parts of the sea, 
enclosed by headlands belonging to the same state. The gen- 
eral usage of nations superadds to this extent of territorial jur- 
isdiction a distance of a marine league, or as far as «2 cannon shot 
will reach from the shore along all the coasts of the State. 
Within these limits its rights of property and territorial juris- 
diction are absolute and exclude those of every other nation.’’ } 


1 Wheaton’s International Law (2nd 394; The Queen v. Keyn, L. R. 2 Ex. 
ed. by Boyd), sec. 177. See 1 Halleck, D.63. Fora fullcollection of author- 
Int. Law (Ed. by Baker), 184 et seg.; ities, including references both to the 
I. Phillimore’s Int. Law (3rd ed.) institutional writers and to the case 
274; Direct Cable Co. r. Anglo-Ameri- law, see Gould on Waters, sections 1 
can Telegraph Co., L. R.2 App. Cas. to 16. 
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The question which has arisen and has been disputed is 
whether the limits, within which a nation’s rights of property 
and territorial jurisdiction are absolute and exclude those of 
every other nation, are to be determined by drawing a line one 
league from shore and following tlie sinuosities of the coast, or, 
in the case of bays, by drawing such line one league from a right 
line extending from the extreme point of one headland to the 
extreme point of the other headland by which such bay is en- 
closed.! 

This question was elaborately discussed before the Privy 
Council in The Direct United States Cable Company v. The 
Anglo-American Telegraph Company,? where Lord Blackburn, 
delivering the judgment of the court, says: ‘* Passing from the 
common law of England to the general law of nations, as indi- 
cated by the text-writers on international jurisprudence, we find 
an universal agreement that harbors, estuaries, and bays land- 
locked belong to the territory of the nation which possesses the 
shores round them, but no agreement as to what is the rule to 
determine what is ‘ bay’ for this purpose.’’® Again on the fol- 
lowing page his lordship says: ‘*It does not appear to their 
lordships that jurists and text-writers are agreed what are the 
rules as to dimensions and configurations, which, apart from 
other considerations, would lead to the conclusion that a bay is 
or is not a part of the territory of the state possessing the ad- 
joining coasts; and it has never, that they can find, been made 
the ground of any judicial determination.’’ 

This case before the Privy Council arose with regard to Con- 
ception Bay which lies on the east coast of Newfoundland, 
between two promontories distant rather more than twenty 
miles, the average width of the bay being fifteen miles, and the 
distance of the head of the bay from the two promontories 
being respectively forty and fifty miles. 

After dealing with the question from the general standpoint of 
international law the court dealt as follows with the bearing of 


1 See a discussion of this question 2 L. R. 2 App. Cas. 394. 
as applied to the northeastern fish- 3 At page 419. 
eries in 5 Am. L. Rev. at page 397 
and following pages. 
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the Convention of 1818 upon the question: ‘‘ There was a con- 
vention made in 1818 between the United States and Great 
Britain relating to the fisheries of Labrador, Newfoundland and 
His Majesty’s other possessions in North America, by which it 
was agreed that the fishermen of the United States should have 
the right to fish on part of the coasts (not including the part of 
the island of Newfoundland on which Conception Bay lies) and 
should not enter any ‘ bays’ in any part of the coast except for 
the purposes of shelter and repairing damages, and purchasing 
wood, and obtaining water, and no other purposes whatever. Jf 
seems impossible to doubt that this convention applied to all bays, 
whether large or small on that coast, and consequently to Con- 
ception Bay.’’! 

This case was followed by the Court of Commissioners of Ala- 
hbama Claims in the case of Stetson v. United States,? where the 
question arose with regard to Chesapeake Bay, of which the court 
says: ‘*The headlands are about twelve miles apart and the 
bay is probably nowhere more than twenty miles in width. The 
length may be 200 miles.’’ After discussing the question at 
length the court says: ‘Considering therefore the importance 
of the question, the configuration of Chesapeake Bay, the fact 
that its headlands are well marked, and but twelve miles apart, 
that it and its tributaries are wholly within our own territory, 
that the boundary lines of adjacent states encompass it; that 
trom the earliest history of the nation it has been claimed to be 
territorial waters, and that the claim has never been questioned ; 
that it cannot become the pathway from one nation to another, 
und remembering the doctrines of the recognized authorities 
upon international law, as well as the holdings of the English 
courts as to the British Channel and Conception Bay, and bear- 
ing in mind the matter of the brig Grange and the position taken 
by the government as to Delaware Bay, we are forced to the 
conclusion that Chesapeake Bay must be held to be wholly 
within the territorial jurisdiction and authority of the govern- 
ment of the United States.”’ 

Daniel Webster, in 1852, dealt as follows with this question as 
bearing upon the northeastern fisheries: ** A bay, as is usually 


1 At pages 420 and 421. 2 32 Alb. L. J. 484. 
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understood, is an arm or recess of the sea, entering from the 
ocean between capes and headlands and the term is applied 
usually to small and large tracts of water thus situated; it is 
common to speak of Hudson’s Bay or the Bay of Biscay, although 
they are very large tracts of water. The British authorities in- 
sist that England has a right to draw a line from headland to 
headland and to capture all American fishermen who may fol- 
low their pursuits inside of that line. It was undoubtedly an 
oversight in the Convention of 1818 to make so large a conces- 
sion to England, since the United States had usually considered 
that those vast inlets or recesses of the ocean ought to be open 
to American fishermen as freely as the sea itself, to within three 
marine miles of the shore.’’ 

It must be remembered in this connection that by the Conven- 
tion of 1818 the United States, with certain specified exceptions, 
forever renounced any liberty theretofore enjoyed or claimed by 
the inhabitants thereof to take, dry or cure fish ‘* within three 
marine miles of any of the coasts, bays, creeks or harbors of 
His Britannic Majesty’s dominions in America.”’ 


A. H. Marsu. 


TORONTO, ONTARIO, May 1, 1887. 
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A THEORY OF SOVEREIGNTY UNDER THE FEDERAL 
CONSTITUTION. 


The word constitution, derived from the Roman law term 
constitutio, signifying a collection of imperial ordinances, has, 
among English speaking people, come to designate that 
supreme law which defines and limits certain manifestations of 
sovereignty. In the United States, the Federal constitution is 
the written code defining, delegating, and limiting the exercise of 
sovereign powers by the Federal establishment. But in the 
United States, as elsewhere, the power of the sovereign, or sov- 
ereignty, is a force quite apart from the constitution, which is the 
creature of the sovereign, and subject to the sovereign’s dictates, 
just as any manifestation is subject to the given force which pro- 
duces it. This analysis being accurate, an examination of his- 
tory might be expected to disclose some exercise of this power 
tochinge. A ready instance occurs in the eleventh amendment, 
adopted subsequently to the decision of the Federal Supreme Court 
in Chisholm v. Georgia. This amendment must be held to have 
changed and revoked a prior judicial power of the Federal estab- 
lishment. But independently of this particular manifestation of 
the power to change the Federal constitution, would it not be 
inconsistent with all conceptions of human freedom to admit 
that the power which calls into being and establishes a govern- 
ment is forever afterwards powerless for change in the govern- 
ment thus established? Yet an affirmation of « sovereign power 
to change is by no means equivalent to an assertion that a frae- 
tion of the sovereign may destroy that which it helped to create,— 
a principle most dangerous to the stability of a Federal 
republic. 

This brings us to the theory of sovereignty intended to be 
outlined. It has become the fashion among certain casuists to 
deny the supreme power of a sovereign to the sovereign people 
of the United States, and to substitute for that more common 
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conception of sovereignty entertained by the publicists, some 
conflicting notion about the origin of positive law which dis- 
penses with the obnoxious power.! In other words, in their de- 
sire to deny the power of change, these casuists are willing to 
fetter the free will of the units which taken together compose 
the sovereign in the United States. The publicists, on the other 
hand, admit no such limitation of the sovereign power. They 
affirm that, in all modern political societies, that alone is sover- 
eign which is omnipotent, or subject to no determinate political 
superior. If the people of the United States, in their political 
capacity, have not the power to change, and radically change, 
the constitution of their Federal government, they certainly are 
not sovereign, and to this extent the case against the publicists 
is made out. 

There can be no harm in the mere contention that the political 
imperium of the people of the United States is as absolute and 
unlimited as the imperium of any other political being. In any 
consideration of this proposition we must carefully exclude the 
notion that the sovereign power of the people of the United 
States resides in the so-called national or Federal government, 
or in the local governments of the States. These are mere out- 
ward manifestations of sovereignty. Within certain spheres in 
which the Federal establishment has no part, the people of a par- 
ticular State are in so far sovereign, but in respect of the sphere 
of action prescribed for the Federal establishment by the Fed- 
eral constitution, the people in all the States, without regard to 
mere demarcations of territory, are the true and lawful soy- 
ereign ; and, according to the theory here adopted, their politi- 
cal gmperium is unlimited and illimitable. 

What, then, is limited by the Federal constitution? Is it 
error to answer, nothing but the ministrations and manifesta- 
tions of that servant and subject minister, residing theoretically at 
Washington, and in common speech designated somewhat loosely 
as the ‘* national government?’’ That it is not error is part of 
the theory ventured in this outline. Before applying the facts of 
history to the theory in question some further consideration of 
the nature of political constitutions may not be amiss. 


1 Bliss on Sovereignty passim; 19 Am. Law Rev. 947. 
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To a certain extent all political constitutions are concerned 
with that arbitrary division of legal science, known as the public 
law, rather than with the division, private law; but the term, 
public law, in this regard, must be taken in the more extended 
meaning of maturer jurisprudence, where the sovereign is con- 
sidered as a juristic person in all its dealings with individuals. 
Public law will, then, include all that portion of the law in which 
the sovereign, as such juristie person, is directly concerned, ¢.9., 
constitutional law, the law of the constitution, criminal law and 
the law regulating administration. No doubt this definition is 
imperfect or confusing. For to some extent the sovereign is 
concerned with the private law which it enforces. Lord Bacon 
said truly, jus privatum sub tutela juris publici latet.2 But, if we 
consider the distinction between public law and private law an 
arbitrary one, and treat private law as that body of law which 
regulates the rights of private persons as between themselves, 
and exclude all this from that body of law which we call ** public 
law,’’ the latter term will be found roughly adequate to our pur- 
poses, and may be regarded, in this meaning, as alone affected 
by the constitution. 

The constitution of the United States contains the entire body 
of constitutional law. Apart from this, however, there has 
arisen a mass of exposition and authoritative application, which 
for convenience my be contrasted by the terms, Law of the Con- 
stitution, or, as some times, Constitutional Limitations. So 
much by way of suggestion of that which is the real subject for 
consideration. But a theory to be verified must be dependent 
on facts, not on abstractions; and it is to the facts more par- 
ticularly that the reader’s attention is directed for anything of 
value in connection with the theory in question. 

After the discovery of America by Columbus the conflicting 
pretensions of the European powers to the territories of the 
New World were determined by the publicists by analogies 
worked out of the Roman liw touching possession. In the 
reign of Queen Elizabeth it was asserted that discovery alone — 
the animus element of national possession — could not, of itself, 


1 Holland’s Elements of Jurisp.272. Universali, Works, I., page 804, cited 
? Exemplum Tractatus de Justitia by Holland, Jurisp. 
VOL. XXI 27 
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or without actual occupation—the corpus clement of posses- 
sion — confer a title to or ownership of derelict territory.!| The 
denial of one or other of these factors of a national possession 
was at the root of all the disputed titles to American ter- 
ritory.? 

The dawn of the eighteenth century found the American sea- 
board colonies of Great Britain settled, or planted, as the term 
then was, and under some sort of political subordination to the 
authority of Great Britain. It is the function of the historian, 
or of the professor of institutional science, to furnish the details 
of the settlements of the American wilderness and to debate the 
institutions of the colonies. It will, be adequate for the pur- 
poses of illustration to furnish a summary of the course of 
events. 

By the beginning of the eighteenth century, the law advisers 
of the Crown were seeking to place the colonial establishments 
upon some uniform basis, modeled on familiar institutions. 
Prior to this time there had been no definitive plantation policy, 
and no consistent or scientific plan of colonial government: the 
main things had been left to chance, to court favor, or to in- 
trigue ; the subordinate matters relegated to the technicalities of 
the legal draughtsmen. What should the new plan be? 

At the period of the original settlements of the colonies, the 
constitution of England, built upon the feudal system, could not 
be conceived to extend beyond the realm, yet the trans-atlantic 
colonists were still subjects of the Crown, and from the first the 
lands which the colonists occupied were claimed as parts of the 
King’s own demesne —demesne lands in partibus exteris they 
were called.2 No doubt, this claim was founded on the King’s 
prerogative as universal occupant of all derelict lands.t The 
title being thus jure corone the devolution of the lands be- 
came also secundum jus corone.® 
In the seventeenth century, in so far as there was any consis- 


1 Prescriptio sine possessione haud 3 Pownall’s Colonies, London Ed. 
valeat. 1762, pp. 48, 59. 

2 e.g. The dispute between England 4Bacon’s Abr. Prerog. B; 1 Bla. 
and Holland relative to the New Neth- Com. 286. 
erlands, afterwards New York. 5 Chitty’s Prerog. 205. 
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tent art about the drafts of the colonial governments, they were 
at first modeled after the county Palatine of Durham, and, sub- 
sequently, after the constitution of the Island of Jersey, part of 
the Duchy of Normandy.’ Jersey was a territory belonging to 
the kings of England in right of their crown, and it was beyond 
seas. So it readily furnished a precedent for the constitution, 
building of the law officers of the Crown. Therefore was it that 
appeals lay from the colonies to the King in council, contrary to 
the course in England.? Jersey fortunately furnished also a pre- 
cedent for some sort of representative government, for it had its 
three estates, and was to some extent an automatic fief of the 
Crown. 

At first Parliament was successfully excluded from any share 
in the colonial sovereignty. James I., and to some extent Charles 
I., distinctly denied the power of Parliament to legislate for 
the colonies.2 During the Civil Wars Parliament succeeded 
to all jura regalia of the king, including his share in the 
colonial ¢mperium,* and after the Restoration it did not lay aside 
its pretensions to legislate for the colonies. Yet side by side 
with acts of Parliament extending to the colonies, we find the 
Crown also legislating by ordinance ; and no doubt this conflict 
was a survival of the rival claims to the supreme legislative 
power over the colonies,’ just as an act of Parliament was origiu- 
ally but the survival of the king’s ordinance enrolled in Parlia- 
ment.’ Ina strict construction of the English constitution, the 
history of the development of the powers of Parliament so as to 
include a power of legislating over the colonies is the history of 
ausurpation, and if the colonists had at all times so treated it, on 


this point their enemies could not have taunted them with incon- 
sistency. 


1 Pownall’s Colonies, 56, 60, 124. 6 Pownall’s Colonies, 85; Ordi- 


27d. 61. nance of Lord Bellomont erecting 
3 Id. 48; Journal of the House of Courts of Judicature for New York. 


Commons, April 25, 1621; Jd. April 7 Green’s Eng. People, 249; 2 
29, 1624. Stubb’s Const. History, 240, 264, 407, 
* Pownall ’s Colonies, 122. 408, 584-6; 2 Hallam’s Mid. Age, 


5 Id, 139; Vaughan’s Rep. 402; 259. 
Green’s History of the English 
People, 678. 
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As it was indirectly the pretensions of Parliament ? which led to 
colonial resistance, the usurpation may be regarded by Americans 
as a fortunate circumstance in their national history. Had the 
original, or feudal, conceptions of the colonial governments been 
followed to their legitimate conclusions, the actual plan of the co- 
lonial governments would have been different in the eighteenth 
century, and the American colonies would have been transatlantic 
Englands, automatic fiefs of the King of England, caput alterius 
populi, possessing independent parliaments of their own, and not 
subject to the Parliament of Great Britain. Evolution in this 
direction was partially frustrated by the colonial sympathy with 
the parliamentary party in the English Civil Wars, and when the 
wedge of parliamentary power had once entered, it led toa mighty 
cleavage.? But it is not proposed to indicate all the historic forces 
which moulded the colonial constitutions. 

In the consideration of this subject, however, several correla- 
tive forces should not be disregarded. Between the years 
1640 and 1690, the memorable struggle of absolutism with par- 
liamentary government took place in England. As the preroga- 
tives of the crown — another word for certain sovereign powers — 
were subtracted from the kingship the colonists became better 
satisfied with their king and more dissatisfied with the recipients 
of his power. When kings, lords, and Commons had parti- 
tioned the whole political émperium to their liking and agreed 
in their joint lordship of the colonies, for the first time 
the colonists were arrayed against the whole political power 
of England. They did not then acquiesce in Lord Chatham’s 
modified view that the taxing power was an exception to the 
absolute colonial supremacy of the estates of the realm of En- 
gland, notwithstanding a prior course had been to some ex- 
tent inconsistent. 

In the various attempts at a scientific classification of the pre- 


1 Pownall’s Colonies, 123, 134; 2 Botta’s War of Ind, 49; Green’s 
Stokes’ Colonies, 4; 1 Pitkin’s U. S. Hist. English People. 
32. Declaration of Independence: 3 1 Jefferson’s Corresp. 6, 7, 105 to 
*¢ He has combined with others tosub- 116; 1 Pitkin’s U. S., 91, 235, 286, 340, 
ject us to a jurisdiction, foreign to 344. 


our constitution,”’ etc. 
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cise nature of the colonial governments, they have been referred 
to three classes: (a) provincial establishments ; (6) proprietary 
governments ; (c) charter governments.’ In point of fact, this 
honored classification is some times more convenient than 
distinctive. All the settlements alike had certain constitu- 
tions of government, and in the eyes of the English authorities 
they were ultimately not greatly dissimilar.? In the so-called 
provincial establishments, New York, New Jersey, New Hamp- 
shire, the Carolinas, Virginia and subsequently Georgia, the 
king exercised directly whatever portion of the dmperium or 
sovereignty he possessed.® 

In the so-called chartered governments, Massachusetts, Rhode 
Island, and Connecticut, the king, as the supreme territorial lord, 
and when there was no king, the Parliament, had ceded certain of 
what were conceived to be the colonial prerogatives of govern- 
ment, powers not expressly ceded being reserved. In Connecti- 
cut the portion of the sovereiguty thus ceded was very great 
and in Rhode Island not materially less. Yet both charters were 
from a Stuart without the express consent of Parliament. Pre- 
sumably they conformed to the notions entertained by the earlier 
Stuarts that the colonies belonged exclusively to the crown, and 
that colonial government was exclusively the affair of the crown, 
which had power to change it at will.* 

In the proprietary governments, Maryland and Pennsylvania— 
and at one time other plantations — the king simply delegated 
part of his demesne lands in partibus exteris together with cer- 
tain subordinate regalities to his feudatory. The sovereignty of 
Parliament was asserted, however, not to pass under the king’s 
grants,® and in the Penn charter it is reserved, a feature not ex- 
istent in the earlier charter by Charles I. to Lord Baltimore. A 
comparison of these two charters well marks the growth of par- 
liamentary power in England. 

During the entire British colonial supremacy in the eighteenth 


11 Bla. Com. 108; Chitty’s Prero- 2 Stoke’s Colon. 22. 


gatives, ch. III, p. 30; 1 Pitkin’s U. S. 3 Id. 16, 
31. 1 Chalmers’ Rey. 219 contains a 1 Pitkin’s 108, 121, 123. 
singular confusion of cause and effect, 5 See Colonial Charters and Patents 
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century — the formative period of the colonial constitution —the 
legal nature and inviolability of the colonial constitutions, char- 
tered and unchartered, were things constantly at issue between 
the governed and the governing.’ In the struggle or conten- 
tion involved in this issue, two things became manifest to the 
colonists, (1) that there were such things as colonial constitu- 
tions, and (2) that written constitutions were preferable to un- 
written.?. This is very curious if we have regard to the fact 
that at the same time, in England itself, apart from conceptions 
relating to the prerogative and to the lex et consuetudo parlia- 
menti, constitutional notions were not very well defined.’ 

The public law of the American. colonists all through the 
eighteenth century, by ail parties, was treated as referable to 
the colonial constitutions,* existent in charters or grants, and 
in default of these, in commissions and written instructions 
from the Crown to its colonial governors.’ Tested by the su- 
preme law of the colonies, the judicature in the privy council, 
the summary of constitutional rights in one colony was much the 
same as in the others.® It is too much the fault of our 
colonial historians that they treat the colonial Jaw on the basis 
of what it ought to have been, rather than on the basis of what 
it was. It was with their public law, or the law of political 
conditions, as contradistinguished from their private law, jus 
infer personas, that the colonists expressed most dissatisfaction ;1 
but to some extent the nature of the private law depended on 
the public law as already indicated. 

The various colonial constitutions at last produced certain uni- 
form results in the colonies; their private law conformed in its 
rationale and general characteristics to the same general norm, 
that combined product of feudal and folk-law, called the common 
law of England.® Such a result was not left by the authorities 


1 Chalmer’s Revolt of Col. 38, 226; 5 Stokes’ Colonies, 14; 1 Botta’s 
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8 Dicey, Law of the Constitution, 7. of Ind. 49, 
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in England to any irregular or chance action of the colonists 
themselves, but it was imposed on them by some limitation often 
concealed in their irregular constitutions. Yet the transporta- 
tion of the English law was often accounted for by contempor- 
ary jurisprudents in some figurative mode; such as that the 
colonists brought it with them.! When the colonial constitu- 
tions caused colonial appeals to lie ultimately to the king in 
council,? and reserved a negative of some kind on all colonial 
legislation,® it mattered not whether this negative was in king 
or in Parliament ;* it was an end to the political autonomy of the 
colonies unless guaranteed by the whole public law of the 
English in England. Other provisions of the colonial constitu- 
tions tended to the same result, the localization of the entire 
political supremacy in England: uniformity in the different 
colonies was strikingly promoted by those provisions of the 
colonial constitutions which presented the law of England as the 
pattern for colonial legislation,’ and it did not matter that the 
colonists contended that these limitations referred only to the 
fundamental or public law of England, but not to the private 
law,®— the result was the political supremacy of England and 
the imposition of its jurisprudence and institutions. 

This drift of the colonial constitutions was manifest at an 
early day, and thenceforth the real contention of the colonists 
was for a government in which the political forces should oper- 
ate from America and not from England.’ This contention did 
not necessarily mean as yet autonomy, but it meant a federated 
government of constitutional monarchies under a common king.® 
It was not sufficient for the colonists to know that the royal 


105, 121; 1 St. George Tucker’s Bla. 
Com., Appendix, 387, 388. 

11 Bla. Com. 108. 

2 1 Pitkin’s U. S. 123, 125; Stokes 
on Colonies, 26; 1 P. Wms. 329; 1 Vez. 
Sr. 44. 

3 This negative was sometimes ex- 
pressly reserved, but often not so. 

4 It was in Parliament by virtue of 
the statute 7& 8 Wm. III., c. 22, de- 
claring void certain colonial acts. 


5 «Tt must not be repugnant to the 
laws of England.”’ 

6 1 Pitkin’s U. S. 108, 125, 126. 

7 Pownall’s Colonies, passim. 

8 See preface to J. C. Hamilton’s 
Editions of the Federalist, p. 10, 
1 Vez. 444; Vaughan, 300, 400; 
Shower’s Par. Cas. 30, 33; Mass. 
Stat. Papers, 359. See Petitions of 
Colonies to the King, Stamp Act 
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prerogative was diminishing, if Parliament was to be invested 
with the diminution. 

In their contention for the principles of the public law of 
England, the American colonies did not lose sight of the fact, 
that the existing constitution of Great Britain was distinctly 
feudal in origin,’ for feudalism meant decentralization,? and 
they knew that a feudal kingship was in some way bound 
to afford protection, in return for allegiance. This theory 
coalesced with their desire for local councils or parliaments ex- 
isting in and for the separate feudal territories. It also gave 
strength to their rejection of the parliament in England, the 
jurisdiction of which the colonists. always repudiated.t So 
long as their feudal lord, the king, was willing to be their 
king, and not a mere fraction of a totality of British supremacy, 
the colonists found no fault with the legal exercise of his prerog- 
ative.’ But subsequently to the English Revolution and the 
change in the succession, to the crown, the growth of the con- 
stitution in England had a tendency to reduce the kingship of 
England to a mere spectacle, pleasing because powerless. The 
result on the colonies was to make the estates of England jointly 
sovereign, and to array the entire political force of America 
against the entire political force of England. The growth of 
the English constitution was, in other words, simply the deposi- 
tion of the American kingship and the destruction of all the 
elements of our political balance. From this time forth, war 
was a matter of opportunity only. There are abundant evi- 
dences scattered through the pages of American history that 
there was no inherent dread of monarchism in the American 
colonies, and no lack of loyalty to the crown, as long as the 
crown itself was a part of a local and territorial American 
government. When the crown abandoned the American king- 


1 Pownall on the Colonies. Vaughn, 300, 400; Shower’s Par. Cas. 
2 5 Freeman’s Norman Conquest 42, 30, 33. 
246. § Journal of Cong., Sep. 17, 1774. 
*’ Declaration of Independence, 1 ® Preussische Jahrbuecher, 1871, 
Botta’s American War, 46. cited 1 Von Holst. Hist. U. S. 109; 


* 1 Chalmers’ Rev. 206; 2 Id.,271; 5 Marshall’s Life of Washington; 
1 Pitkin’s U. S. 109; 1 Ves. 444; Maine’s Popular Government, 79. This 
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ship to take instead a fraction of the colonial sovereignty from the 
English parliament, the seaboard colonies had entered upon the 
first stage of their struggle for political autonomy. It was one 
thing, the colonists thought, to have for an executive a responsi- 
ble king, administering the laws of « local parliament, another 
thing to have both executive and legislature a promiscuous 
medley of the vayious estates, resident in Great Britain and 
mindful only of themselves. 

For constitutional purposes the historical forces indicated cul- 
minated in the Federal constitution of 1787. The colonial com- 
monwealths in the course of events found that there were 
times and occasions when union was indispensable. The plan 
of this union was ascertained only by degrees. The first 
formal declaration of a living principle in national unity was as 
early as 1643. In that year the New England plantations con- 
federated for united action of a defensive or aggressive nature. 
By the terms of this union, each colony preserved its jurisdic- 
tion and powers of internal government intact, and without re- 
gard to size or population was represented by the same number 
of delegates at the Federal council.’ As this example is inde- 
pendent of all outside dictation, the Civil Wars then raging in 
England, it may be regarded, in the light of subsequent events, 
as establishing a spontaneous principle of national unity, which for 
convenience may be called the decentralized principle in national 
administration. The plan of the convention of 1754 though abor- 
tive, it being rejected by both English and Americans, had some 
regard for this principle? The Stamp Act Congress of 1765 
is important politically rather than as a manifestation of any con- 
stitutional principle in national unity. The Congresses of 
1774, 1775 and 1776 enunciated a like principle, and in these 
national councils each of the colonies had an equal voice.* Thus 


is practically the declaration of all  Pitkin’s U. S., Appendix, 1 and pp. 50, 
the conventions and congresses of the 52; 2 Hazard’s State Papers, Preface 
colonies anterior to the Declaration of and p. 1. 


Independence, and these are the only 2 Franklin’s Works, vol. 5. 
formal and authorized expressions of 3 1 Botta’s Am. War, 45. 
public opinion. 4 Journals of Congress, vol. 1, pp. 


1] Palfrey’s New England, 445;1 51, 52. 
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from the dawn of colonial history we perceive that all unions of 
the colonies were pursuant to one central principle ; but it would 
be an error to deduce also that this principle was rigid in appli- 
cation. Before it could be made even satisfactory, we perceive 
that it was subjected to considerable modification of a practical 
character. 

The various efforts made at union require some further notice 
if we would preserve the historical continuity. The convention 
of 1754 and the Stamp Act Congress of 1765 have been criti- 
cised for their guasi-admissions of the colonial jurisdiction of the 
English Parliament. The colonists themselves have been 
taunted with inconsistency in alternately affirming and denying 
this same jurisdiction.’ If we regard the request of the conven- 
tion of 1754 for an act of Parliament cementing the proposed 
colonial union, as an effort to extinguish a hostile claim by a 
solemn cession, it is not inconsistent. But the declaration of colo- 
nial rights by the Stamp Act Congress? has been pronounced too 
great a concession to the claims of Parliament, and ultimately 
the constitutional lawyers in the colonies all agreed that Parlia- 
ment, by the true principles of the colonial constitutions, not 
only had no right to tax the colonies, but no right to share in 
their internal government.® It was the Parliament of another 
realm. 

Until the Declaration of Independence the colonies, even after 
the battle of Lexington, April 19th, 1775, remained theoretically 
in allegiance to theCrown.* On the 4th of July, 1776, began the 
second period of the American national government. The En- 
glish colonists were now free and independent. They proposed 
to administer their local jurisdictions, but they delegated to Con- 
gress, the jus Lelli with all the powers incident to the status belli 
when waged in common by an aggregation of communities. 
The State paper which we now know as the Declaration of Inde- 


1 1 Botta’s American War, 35. ¢ 1 Pitkin’s U. S., Appendix, p. 20;. 
2] Pitkin’s U. S., Appendix, No.9, Preamble to the N. Y. Constitution of 
p. 448. 1777; Penhallow v. Doane, 3 Dallas, 


8 Jefferson’s Correspondence, vol. 110. 
1, pp 6, 7, 12, 100-116; Journals of 5 Penhallow v. Doane, 3 Dallas, 54; 
Congress for 1774, 1775 and 1776; 1 Ware v. Hylton, 3 Dallas, 232. 
Pitkin’s U. S., pp. 293-5. 
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pendence purports to give to the civilized world the formal rea- 
sons why the colonists renounced their allegiance to their 
hereditary sovereign. This declaration is a specific indictment 
of the king for offenses against the colonial constitutions, espe- 
cially for his combination in maintaining the unlawful jurisdiction 
of Parliament. The Declaration treats the pretensions of Par- 
liament as unfounded; and refers to it only as ** the legislature ’’ 
of their British brethren. This treatment of the usurpation of 
Parliament was the one consistent with the colonial constitutions, 
for it was unnecessary to declare severed a governmental rela- 
tion which had never existed either in fact or in law. 

The Declaration of Independence declares the allegiance to 
the British crown absolved and the united colonies free and in- 
dependent States. The language employed in this instrument has 
given rise to controversy, some contending that by virtue of the 
Declaration, the colonies severally became sovereign States as to 
foreign nations and infer sese. Aconsideration of this propo- 
sition is much simplified by a careful regard to the facts, con- 
siderable ambiguity having been occasioned by the use of the 
same terms in different senses. At an early period subsequent 
to this instrument, a highly logical judgment was rendered by a 
justice of the Supreme Court in which he said:! * A distinction 
was taken at the bar between a State and the people of the 
State. It is a distinction Iam not capable of comprehending. 
By «State forming a Republic (speaking of it as a moral per- 
son), [ do not mean the legislature of the State, the executive 
of the State, or the judiciary, but all the citizens which compose 
that State and are, if 1 may so express myself, integral parts: 
all together forming a body politic.”’ This judgment in the year 
1795, is exactly consonant with the, scientific definition of sov- 
ereignty more precisely announced at a later period by John 
Austin, and since followed by his school. Prior to independ- 
ence the citizens of the colonies were subjects of the crown. In 
the eye of the law they did not rebel as States against con- 
stituted authority, but as individuals, and when they succeeded 
they must have succeeded as individuals living in separated com- 


1 J. Iredell, Penhallow v. Doane, 3 Dallas, 93. 
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munities. If we read the Declaration with this fact in view, we 
shall perceive that the word ** State’’ is but a convenient desig- 
nation for an aggregation of freemen inhabiting a definite ter- 
ritory. The legal effect of a successful rebellion must always 
be to transfer the sovereiguty from the unsuccessful to the suc- 
cessful.! In America, success transferred the sovereiguty to 
different bodies and in differeut proportions. This is demonstra- 
ble by the logie of facts. 

Prior to the Revolution the colonial sovereignty was of 
a twofold nature. In each particular colony, by the colonial 
constitutions, the sovereignty was partly in the king and the 
electors of that colony as one sovereign body, and partly in 
the king alone. The portion of the sovereignty inhering in 
the king alone will be found to be generally treated by consti- 
tutional writers of that time, under the title of ‘* Prerogatives 
of the Crown.’’ When the American Revolution succeeded, 
there was no question in the colonies as to the right of the colon- 
ists in a definite territory to succeed to that part of the former 
sovereignty which had been hitherto invested in the king and 
colonists of that territory as one body. The disputed point 
concerned the succession to that part of the colonial sovereignty 
which was then known as the prerogatives of the crown. These 
prerogatives were, in the main, the right to allegiance, due 
from all persons of English birth ; the right to send ambassadors ; 
toissue letters of marque and reprisals ; to make war and peace, 
and incidentally thereto to control the army and navy ; to regu- 
late aliens ; to protect the church; to regulate commerce, includ- 
ing embargoes, police of the seas, ports and havens, light-houses 
and beacons; to grant letters-patent for inventions; to coin 
money; to fix the standard of weights and measures; to con- 
trol the revenue adequate to the kingly functions, and for this 
purpose to administer the demesne lands. In regard to these 
powers of sovereignty it will be found that the colonists ulti- 
mately transferred them to the general or Union government. 
Therefore it is not inapt to say that the State governments in 


1 Thus a rebellion from a monarch- ereignty from one to many. ‘* Democ- 
ical government succeeded by a_ racy is inverted monarchy,’’ Maine’s 
popular government transfers the sov- Popular Government, Essay II., p. 59. 
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America succeeded to all the sovereignty formerly exercised by 
the king and electors of the territory embraced in a particular 
State, and that the general or Union government succeeded to the 
particular powers of sovereignty, classified by the writers of the 
last century under the Prerogatives of the Crown. 

~ As soonas it became reasonably certain that the rebellion or 
revolution against the former political authority would be success- 
ful, the people of the colonies maintaining the war, were recom- 
mended by Congress to establish territorial governments.' This 
they did by setting up the State governments, regulated by 
new written constitutions or else by tacit adoption of a former 
plan impliedly modified according to the exigency. They 
invested these State governments with a more or less vague share 
of the sovereignty, ultimately, however, regulated by a distribu- 
tion on the plan indicated. 

On the 15th of November, 1777, the authorized delegates of 
all the colonies, in Congress assembled, signed the articles of 
confederation, although several of the States withheld their 
express ratification for a space. These articles when analyzed 
will be found to be of a twofold character. In the first place 
they were articles of perpetual union, without reservation or 
qualification.? In the next place they were a constitution regu- 
lating the manifestations and exercise of some portion of the sov- 
ereiguty, or, roughly speaking, that portion which has been 
indicated as accruing to the whole people of the colonies, irre- 
spective of their particular residence. The articles distinctly 
declare that no State shall send any embassy or make any treaty ; 
they purport to regulate, either affirmatively or negatively, the 
army and navy, the inter-state intercourse of the colonists, and 
several other of the former prerogatives. During the dark 
period of the Revolution this limited constitution may be said to 
have been only tentative and provisional. It was certainly so 
regarded by the leading statesmen of the day, Washington, Jef- 
ferson, Madison, Adams, Hamilton and many others. But 
whether provisional or not it, in any event, proved a totally 
inadequate constitution of government. 


1 Journ. of Cong. 2 Texas v. White. 
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By the Articles of Confederation the people in the various 
colonies delegated the exercise of certain expressed sovereign 
powers to a single legislative and executive chamber, termed 
**the United States in Congress assembled.’’ The sense of 
this chamber was determined by the majority of the States, 
each State, without reference to territory or to population, 
possessing a single vote. The powers and jurisdiction not 
expressly delegated to the Congress were reserved. Thus 
the articles were a distinct recognition of that federal 
principle in national unity, first declared in 1643. It be- 
came manifest soon after the definitive treaty of peace in 
1783, that the constitution of the Union was defective. Not 
only was the transfer of sovereign powers incomplete, but the 
powers transferred could be enforced only through the mandate of 
the States. The Union government was, therefore, a confeder- 
ate government in any distinctly juristic sense of the term.! 
The difficulty was not that the States usurped too much 
of the sovereign power, but that the people of the States 
had not declared the proper powers in the national establish- 
ment.? 

The precise mode in which the national government ceased to 
be confederate and became federal will some day become of tran- 
scendent importance as a constitutional question. The thirteenth 
article of the confederation provided for future alterations in 
the articles. No such alteration was to be made unless agreed to 
in a congress of the United States and afterwards confirmed by 
the legislature of every State. The historians do not concede 
that the Federal constitution was adopted in pursuance of this 
article.? But the legist who has regard for substance rather than 
for mere form, will detect a careful compliance with the provis- 
ions of the thirteenth Article in the methods for the adoption of 
the Federal constitution. It was at the time stoutly contested by 
many, including Rufus King and Nathan Dane, that no change 


in the Union government could take place except pursuant to — 


‘1 Austin’s Jurisprudence, sec. an erroneous principle which frus- 
237. : trated the intention. 

? Federalist, No. 29, where it is 3 2 Pitkin’s U. S. 336; 4 Hildreth’s 
Stated that the articles proceeded on  U. S. 147, 149. 
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this article ; and Congress was of this opinion. So Congress, hav- 
ing regard to the objections, united in recommending the conven- 
tion already appointed for the purpose of revising the Articles of 
Confederation.? The convention subsequently reported their 
plan to Congress and Congress transmitted the same to the leg- 
islatures of the States for confirmatory action. That Congress 
proceeded to appoint a day for the choice of presidential electors 
under the new constitution, before the confirmation of North 
Carolina and Rhode Island is a historical fact.’ and only to be 
justified by the subsequent ratification which covered all deviations 
from the directory part of the article looking to such alterations. 
Certainly thisaction of Congress andthe confirmatory action of the 
ordinary and extraordinary legislatures of the States were a sub- 
stantial compliance with the thirteenth Article of Confederation.¢ 
Examining again the successive facts of colonial history, 
we perceive, or think we perceive, that the constitution of 
the United States has been the result of certain historic 
forces. When a homogeneous people, inhabiting contiguous 
territories of the same empire, simultaneously rejected the old 
political authority, they acted as one people, and when they 
succeeded, it must have been the fact that the subverted sover- 
eignty wis acquired by the whole people in so far as it concerned 
the whole people. The portion of the former sovereignty which 
did not concern the people at large would accrue to those whom 
it did concern. Thus naturally the imperial power or the pre- 
rogatives of the crown passed to the whole people and the powers 
of any one colonial legislature to the people of a particular territory. 
As the people surrendered no part of such power, their future 
government was necessarily federal and republican. The 
Articles of Confederation were, therefore, superseded by a consti- 
tution more in harmony with the actual distribution of power. 
The language of the Articles of Confederation that each State 
‘* retains its sovereignty, freedom and independence, and every 
power, jurisdiction and right which isnot * * * expressly 


1 See Citation 1, Bancroft Hist. of * Journ, of Cong. Sup. 449, 450, 451. 

Const. 269. 5 North Carolina ratified in No- 
2 Journals of Cong. IV., 723. vember, 1789 and Rhode Island in 1790. 
3 Journals of Cong.Supplement, 391. ® Federalist, No. 39. 
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delegated,’’ is not absolutely inconsistent with the inference last 
stated. If we consider, again, that the Union government is 
but the subject minister of all the people, it will be perceived 
that the so-called cession to the Federal establishment was but 
the declaration that the powers lodged in the whole people 
should be executed and manifested by the Federal authorities, 
while the powers not invested in the whole people were to be 
retained by the people of a particular State. By this theory the 
arguments of the Federalist are made consistent pleas for the 
natural order of things, and their apparent opposition vanishes 
when we reflect that the writers of the Federalist for political 
purposes continually used the term sovereign to indicate a condi- 
tion imperfectly sovereign,— a very paradox in political science. 

But if we assume that the Federal government is the offspring 
of the constitution, we must pass lightly over the acquisition of 
the Northwest Territory at a time anterior to the adoption of the 
Federal constitution, for there is little doubt that the acquisi- 
tion of this ager pudlicus in itself made the Union government a 
Federal government in the strict sense of the term. The dis- 
tinctive mark of a Federal government is that in its own sphere 
it has all the attributes of independent sovereignty. By the 
celebrated ordinances of 1784 and 1787, the Congress of the 
Confederation established a permanent government and con- 
stitution for the Northwest Territory. Until local governments 
sprang into being in the manner prescribed in the ordinances, 
the Union government administered the territory and was dis- 
tinctly sovereign to this extent. If we consider that the Union 
government at this time was, in respect of these attributes 
of sovereignty, simply the minister of the whole people as one 
people, the legist will perceive that the entire people of the 
United States as one political body were Federal even prior to 
the adoption of the Federal constitution. 

The assumption of a sovereign authority over the Northwest 
Territory almost demonstrates the correctness of the theory de- 
noted, that the Union government was from the first Federal 
because the whole people of the United States as one people, and 
not the several peoples, succeeded to those prerogatives of the 
crown which had been exercised independently of auy particular 
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electoral body in any one colony. The Northwest Territory was 
in colonial times! even more distinctly crown property than 

the waste lands within the well defined territorial jurisdiction of 

any of the colonies. After the Revolution the claims of the col- 

onists were based on this very distinction,’ and they denied the 

exclusive right of any single colony to succeed to the western 

domain because alltogether as one people they had wrested it 

from the crown, and, therefore, they owned it in common, and as 

one people would administer it in a guasi-Federal capacity. 

A recent writer in the Encyclopedia Britannica suggests that 
the Federal constitution was a faithful copy of the constitution 
of England in the last century, and that the powers of the Pres- 
ident were a fair counterpart of the royal prerogative. It 
would be more accurate to say that the whole Federal govern- 
ment succeeded to the royal prerogative and became a new king 
inthe new order of things, a king in the abstract. The king 
was now acorporation aggregate and no longer a corporation 
sole. To be sure the new king was republican but the new 
king’s powers had a distinct reference to those of the old. In- 
deed, for mere purposes of general description it may be said 
that the United States of to-day are the old colonies of England 
greatly amplified, but bearing allegiance to a new king en- 
throned at Washington instead of to an old king beyond the 
seas. It is regarded as fortunate by Americans that the new 
king is only an abstraction from themselves, for by a curious 
paradox the new king—the great general government of the 
United States —is after all only the subject minister of the 
whole people of the United States, so that the new king and the 
people of the United States in their political capacity are after 
all but one and the same thing. 

The facts of history then seem to declare that the government 
of the United States was Federal even before the adoption of 
the Federal constitution, and to account for the federated sover-_ 
eignty by inherent forces operating normally, not artificially. 


Rosert Luptow Fow 
New York. 


13 vol. John Hopkins University ? 2 Pitkin’s U. S. 17-36. 
Studies, 49; Adams’ Influences of 
Maryland on Land Cessions. 
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NOTICE OF DISSOLUTION OF PARTNERSHIP. 


DOCTRINE OF NOTICE OF DISSOLUTION OF PART- 
NERSHIP RESTATED.' 


A chief object of this article is to expose the inaccuracy 
of the loose expression of text-books and decisions that actual 
notice of dissolution must be given to former dealers and old cus- 
tomers, and notice by publication to non-dealers, to exonerate the 
partners from subsequent contracts by one of their number in the 
firm name; and, if possible, to define the principle better. 

Who is a ** former dealer?’’ To require actual notice to 
every person who ever bought or sold a cent’s worth of goods is 
an impossibility. 

Rationale of the Principle. —It is a principle in partnership 
saw that one who gives credit to the firm is presumed to give 
credit toevery member of it. He does not have the burden of 
showing that he investigated or knew who they were and relied 
upon each individually, nor is his want of such knowledge any 
defense. This presumption @ fortiori only applies to those who 
trust the firm, and not to those trusted by it, nor to those who 
deal with it where no credit is given; and it divides them from 
all other persons. Thus we have two classes of people who 
knew of the firm’s existence, (1) the class just described, who 
were interested in knowing and entitled to inquire of its per- 
sonnel from the partners, (2) the other class, not so entitled, and 
who may have known of the firm from being in its place of busi- 
ness, from seeing its cards, signs or advertisement, or from re- 
pute. Accordingly, there are two kinds of notice of dissolution, 
one actual, to the former class to recall their actual information 
derived from the firm; the other general, by publication, to 
counteract the general knowledge of the rest of the world by pub- 


1 Condensed from notes of an unpublished work on Partnership by the 
author. 
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lication approaching in kind to the publication which informed 
them of its existence.' 

It is true that the latter class may be as much misled by want 
of actual information of dissolution as the former, but a severer 
requirement could not be complied with; and if, insisted on, a 
partner would, in the often quoted language of Lord Kenyon,’ 
never knew when he was to be at peace and freed from all the 
concerns of the partnership. 

The justification of the rule is variously stated in decisions as 
arising from a species of estoppel to deny continuance of a once 
existing agency; or on the ground of negligence, whereby a 
credit is continued or new one given; or on the presumption of 
the continuance of a relation. Yet failure to observe the reason 
of the rule has led to a decision which I submit is a strange one, in 
holding a retired partner, whose name still remained on a wagon 
and at the place of business, liable for negligence of the driver 
of the wagon.’ 

Who is an ** Old Customer? ’’ — Our language unhappily does 
not furnish a word or phrase which can be substituted for the ex- 
pression ‘* old customer,’’ or ‘‘ former dealer,’’ but its limits 
can be pretty accurately shown by the light of decisions. One 
who has sold goods to the firm on credit is undoubtedly entitled 
to actual information of dissolution ; I shall not consume space 
by citing the decisions on this point, of which I have over one 
hundred. 

That the former dealings were so small in amount as to give 
no great reason to believe the seller took the trouble to ascer- 
tain who the partners were makes no difference. No distinction 
cin be based on the amount,‘ nor on the fact that it was « 
single transaction only.6 Nor need the contract for a credit be 
express; if credit was given, that is sufficient.® 


In Ammidown 


1 The best statement that I know of, 5 Lynn v. Johnson, 28 Conn. 1. And 
of this principle is that of Senator see Rose rv. Coffield, 53 Md. 18 (36 Am. 
Verplanck in Vernon v. The Manhattan Rep. 389); National Bank v. Norton, 
Co., 22 Wend. 183, 195. 1 Hill, 572; Williams cv. Bowers, 15 Cal 
9 Abel v. Sutton, 3 Exp. 108. $21. 
5 Stables v. Ely, 1 C. & P. 614. 6 Clapp v. Rogers, 12 N. Y. 283, 
£ Clapp v. Rogers, 12 N. Y. 283, 287, 289. 
(affirming 1 E. D. Smith, 549). 
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v. Osgood,’ the latter retired from the firm on April 1; on April 
28, the plaintiff for the first time sold the firm a bill of goods, 
having no knowledge of the dissolution. On April 29 or 30 the 
fact of dissolution was for the first time published. In October, 
the plaintiff, still ignorant of Osgood’s retirement, sold a second 
bill gf goods to the firm, the old sign still remaining up and Os- 
good being temporarily in the store as clerk; and it was held 
that plaintiff by this first sale before the publication, became a 
former dealer, and should have had actual notice of the dissolu- 
tion. 

One who has lent money to the firm is a former dealer.? So is 
one who discounted paper for the firm ; and the firm is bound on 
subsequent discounts or on renewals procured by one partner 
from him without actual notice.’ 


So is an accommodation indorser for the firm.‘ So where the 


firm signed or indorsed notes in accommodation for the payee, 
knowing he would procure the plaintiff to discount them, the 
plaintiff is a ‘* former dealer,’’ and mere publication of dissolu- 
tion is not sufficient notice as tohim.® But a person who merely 


dealt in paper on which the firm was responsible, but which he 
did not procure from them or at their request,® is not a ‘* former 
dealer.”’ 

One who has lent money to the firm is a ‘* former dealer,’’ of 
course,’ and the bankers with whom the firm deposited, if they 
discounted paper for the firm, are ‘‘ former dealers ;’’® and 
vice versa, the depositor with a banking firm is a ‘* former dealer ”’ 
as to it, and entitled to actual notice of a change in the partner- 
ship.® 


1 24 Vt. 298 (58 Am. Dec. 171). 

2 Buffalo City Bank v. Howard, 35 
N. Y. 500. 

%’ National Bank v. Norton, 1 Hill, 
572; Taylor v. Hill, 36 Md. 494; Rose 
v. Coffield, 53 Jd.18 (36 Am. Rep. 389). 

* Hutchins v. Sim, 8 Humph. 423; 
Hutchins v. Hudson, Jd. 426. 

5 Vernon v. The Manhattan Co., 22 
Wend. 183 (aff. s. c., 17 Id. 524); 
Approved in Rose v. Coffield, 53 Md. 
18 (36 Am. Rep. 389). 


6 City Bank of Brooklyn v. Me- 
Chesney, 20 N. Y. 240, 242; Hutchins 
”, Bank of Tenn., 8 Humph. 418; Ver- 
non v. The Manhattan Co., 22 Wend. 
183, 195. 

7 Buffalo City Bank ». Howard, 35 
N. Y. 500. 

8 Bank of Commonwealth v. Mud- 
gett, 44 N. Y. 514 (aff. 45 Barb. 663); 
Shoe & Leather Bank v. Herz, 89 N. Y. 
629 (aff. 24 Hun, 260). 

® Howell v. Adams, 68 N. Y. 314. 
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A consignee or factor of the firm who has been in the habit of 
making advancements on its consignments is a ‘* former dealer,”’ 
and if the firm make consignment to him after dissolution, his 
advancements thereon without knowledge of dissolution will be 
protected? 

One who sells to the firm for cash would not be a ‘* former 
dealer ’’ under the description given at the beginning of this ar- 
ticle of what constitutes that character; and such are the decis- 
ions.? 

An agent of the firm is entitled to notice of dissolution as 
much as one who credits it with goods or money instead of with 
services.” 

In Pomeroy v. Coons,* C. & G., a firm, had dissolved by 
taking in another partner, and became C., G. & Co., and that 
firm was dissolved and a third firm formed under the original 
name of C. &G.—G., of the last firm, gave a note in the firm name 
to one who had been dealer with the first firm, but had no knowl- 
edge of its dissolution; and it was held that there was no pre- 
sumption even in favor of a former customer that the note was 
that of the first firm, and unless given on account of that firm 
did not bind the retired partners. The case is undoubtedly 
right in holding the note to be prima facie that of the existing 
firm, but I submit that a mere break in the continuity of the two 
firms of the same name is not an element against the require- 
ment of actual notice, except as a circumstance tending to show 
notoriety from which knewledge may be inferred. 

We have thus seen the meaning of the expression ‘* former 
dealer,’’ or ** old customer.’’ Its shortcomings as a phrase are 
obvious, for it only includes those who give credit; yet the 


1 Williams v. Birch, 6 Bosw. 299. 3 Austin v. Holland, 69 N. Y. 571 


* Clapp v. Rogers, 12 N. Y. 283; 
(aff. 1 E. D. Smith, 549) approved ina 
dictum in Merritt v. Williams, 17 Kan. 
287, yet Hand, J., in Clapp v. Rogers, 
throws alittle doubt on this in case 
the cash dealings were extensive, by 
saying that credit may mean confidence 
in the solvency and probity of the 
firm and not merely a forbearance. 


(25 Am. Rep. 246); Dailey v. Blake, 35 
N. H.9. But in Costello v. Nixdorff, 
9 Mo. App., it was held that an em- 
ployee or servant is in the category of 
cash dealers, and therefore not en- 
titled to notice. 

4 20 Mo. 597. 
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word creditor is defective in another way, for the indorsce of the 
firm’s note, or the assignee of a claim against it, is its creditor ; 
and yet is not a ‘* former dealer,’’ as we have seen, for he did 
not deal with the firm. 

Dormant Partners. —In the case of a dormant partner no 
notice of dissolution, either actual or by publication, is necessary, 
He is liable as a partner while actually such, because he 
shares the profits and is, in fact, one of the contracting parties 
though undisclosed ; but this reason disappears by his retirement. 
Being unknown ex vi termini, no credit was given on the faith of 
his membership, so no one is misled by want of notice of retire- 
ment. ‘There are several cases in England and about thirty in this 
country upon this point, all unanimous. Citation will therefore 
be omitted. 

To describe what constitutes a dormant partner or secret part- 
ner, for they are generally convertible terms, would take another 
article as long as this. Suffice it here to say that absolute and 
systematic concealment is not essential; and that a dormant 
partner may, therefore, be known to a few, and still retain his 
rights as to those ignorant of his membership. On the other 
hand, secrecy is so far necessary, that if his relationship as partner 
is divulged, no matter how, or by whom, though without his con- 
sent or knowledge, the dormancy is gone as to those aware of 
his membership, and a dealer aware of such partner’s connection 
is entitled to actual notice of his retirement.’ Hence as the 
dormant partner may be inadvertently divulged, his only safe 
course is to give notice. 

Where the plaintiff had not dealt with the firm before and did 
not know until after he had given it the credit out of which the 
action arose, that the defendant had been a partner, he was evi- 
dently not misled by the want of publication of the dissolution, 
and cannot avail himself of it. But while the burden is not 
upon him to show that he was aware of the defendant’s member- 


1 Evans v. Drummond, 489; Esp. baumer v. Becker, 37 Ill. 281 (29 
Park v. Wooten, 35 Ala. 242; Davis Am. Rep. 53); Boyd ev. Ricketts, 60 
v. Allen, 3N. Y. 168; Phillipsv Nash, Miss. 62; Deering v. Flanders, 49 N. 
47 Ga. 218; Hoiland v. Long, 57 Id. 36; H. 225. 

Ewing v. Trippe, 73 Id. 776; Nuss- 
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ship in the firm prior to dealing with it, or prior to dissolution, 
if the defendant was an ostensible, or active, or generally known 
partner, yet the rule is the other way if the defendant was a 
dormant partner. Thus, where the name of a partnership was 
the **Plas Modoc Colliery Co.,’’ which obviously gave no 
information as to who composed it, and the defendant had not 
publicly appeared as a partner, nor was known to be such, and 
the plaintiff trusted the firm for the first time after the defend- 
ant’s retirement, it was held that he must show that he had 
known of the defendant’s membership.' 

In Cook v. Slate Co.,? Cook, the capitalist of the firm of 
Hall & Cook retired, his son taking his place in the firm 
and the name continuing the same. Old customers were 
notified, but no publication of the fact was made, and the 
plaintiff, who had never dealt with, or known of the old firm 
during its existence, sold a bill of goods to the new firm after 
being led to suppose from rumor and from inquiry in the neigh- 
borhood that Cook, the father, was the partner. The court held 
that Cook, the father, was not chargeable, the firm having 
failed. Plaintiff should have inquired at headquarters and not 
from the neighborhood as to whom he was trusting. 

In Case of Dissolution by Operation of Law. — Mr. Lindley, 
in his admirable work on Partnership says that no notice of any 
kind is necessary in case of dissolution by death or bankruptcy. 
1 think there must be added to these the cases of dissolution by 
declaration of war or non-intercourse acts with residents of 
the hostile territory,’ and probably dissolution by decree of 
court. 

Dissolution from these causes is of a public and not a pri- 
vate nature, and is presumed to be taken notice of by every one, 
and hence notice is not necessary. 

If an existing partnership becomes incorporated, this is a dis- 


1 Carter v. Whalley, 1 B.& Ad.11; Johns. 57; aff. 16 Jd. 438; Marlett 
Bank of Montreal v. Page, 18 Ill. 109. v. Jackman, 3 Allen, 287, 293-4. 

2 36 Ohio St. 135. See, also, Dow- 4 Whether marriage of a feme sole 
zelot v. Rawlings, 58 Mo. 75; Pratt v. partner belongs to this category I shall 
Page, 32 Vt. 13. not attempt here to discuss. 

8 Griswold v. Waddington, 15 
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solution by act of the parties, and not by operation of law, and 
notice of dissolution is necessary ;! and if a partnership formed 
for a specified term expire by its own limitation, notice here also 
is necessary,’ unless the firm be for a single transaction, as to 
buy and sell a particular lot of goods. Where a partnership was 
agreed on and an attempt to trade actually made, and the firm 
was then abandoned, notice is necessary, for the world cannot 
look to see if the parties actually traded.4 And an infant 
partner coming of age and desiring to disaffirm the partnership 
must give notice.® 

As to Notice by Publication. — The rule that notice must be 
given by publication to non-dealers, does not necessarily mean 
by advertisement. In England, and often in this country, it is 
stated that advertisement in the Gazette is sufficient. This is 
not because all England is presumed to read the Gazette, but 
because its contents are apt to be copied into other papers. In 
this country the word Gazette has become in effect a generic term, 
meaning the press in the locality of the partnership business, 
and such an advertisement is now held a sufficient constructive 
notice and the safest course.® 

Generally, other publication than by advertisement will suffice, 
but whether the necessary degree of notoriety has been reached is 
for the jury. The question is one of duty and diligence, and 
the measure is its sufficiency to advise the public. The cases 
above cited recognize the possibility of such other publication.’ 


1 Goddard v. Pratt, 16 Pick. 412; 
Willey v. Thompson, 9 Met. 329, 331; 
Martin v. Fewell, 79 Mo. 401. 

® Ketcham v. Clark, 6 Johns. 144; 
compare Schlater v. Winpenny, 75 Pa. 
St. 321. 

5 Williams v. Connor, 14 S.C. 621. 

* Thurston v. Perkins, 9 Mo. 29. 

5 Goode v. Harrison, 5 B. & Ald. 
147; but see King v. Barbour, 70 Ind. 
35. 

® Lansing v. Gaine, 2 Johns. 300 
(8 Am. Dec, 422); Watkinson v. Bank 
of Pennsylvania, 4 Whart. 482 (34 Am. 
Dec. 521); Polk v. Oliver, 56 Miss. 
566; Mauldin v. Branch Bank, 2 Ala. 


502, 507; Ketcham v. Clark, 6 Johns. 
144, 147-8; Shurlds v. Tilden, 2 
McLean, 458; Prentiss v. Sinclair, 5 
Vt. 149 (26 Am. Dec. 288); Mowatt ». 
Howland, 3 Day, 353; Stewart v. Son- 
neborn, 49 Ala. 178; Solomon v. Kirk- 
wood, 55 Mich. 256; Martin. Searles, 
28 Conn. 43; Ellis v. Bronson, 40 Ill. 
455; Nicholson v. Moog, 65 Ala. 471; 
Walton v. Tomlin, 1 Ired. L. 593; 
Deering v. Flanders, 49 N. H. 225, 228. 

7 See also more particularly the 
discussions in Vernon v. The Manhat- 
tan Co., 22 Wend. 183; Lovejoy v. 
Spafford, 93 U. S. 430; Mauldin v. 
Branch Bank, 2 Ala. 502; Solomon v. 


vel 
Me 
its 
N 

de 
ne 
au 
at 
fi 

n 

i 


NOTICE OF DISSOLUTION OF PARTNERSHIP. 425 


An occasional case, however, seems to hold publication by ad- 
vertisement essential.! It is certainly the only prudent course. 
Merely declaring the dissolution before witnesses coupled with 
its being generally known in the neighborhood is not sufficient.? 
Nor posting up notices about the town, where the partnership 
dealings have not been confined to the town.® 

Contents of Advertised Notice. — The advertisement need not 
necessarily purport to be issued over the signatures or by the 
authority of the partners; an editorial notice may attract more 
attention and was approved in two cases.‘ 

Any form of notice that reasonably imports dissolution is suf- 
ficient ; for example, a notice that the firm is discontinued, means 
a discontinuance of its business, and implies dissolution ; but a 
notice that the business of A. & B. would thereafter be done 
under the name of A., B. & Co. does not import dissolution 
of A.& B., because it advertises only a change of name. So 
omitting a name from the advertised list of directors of a bank- 
ing partnership merely imports that the party is no longer an 
active partner and not that he has retired. A notice by one 
partner that he will not be liable on any more contracts is not a 


notice of dissolution, but merely imports a new arrangement,’ 
nor is an advertisement of a sale of the partnership assets.® 

The decision in Vice v. Fleming,’ holding notice by a partner 
that he had sold his shares in the concern to others named, who 
would in future be the paymasters, not to be sufficient per se, 
but that its sufficiency must be left to a jury, because not ab- 
solute nor equivalent to a refusal to be further responsible, is 


Kirkwood, 55 Mich. 256; Polk v. 
Oliver, 56 Miss. 566; Deering v. Flan- 
ders, 49 N. H. 225, 228. 

1 Southwick v. McGovern, 28 Iowa, 
533; City Bank of Brooklyn v. McChes- 
ney, 20 N. Y. 240; the latter case is 
criticised in Lovejoy v. Spafford, 93 
U.S. 430. 

* Bradley v. Camp, 1 Kirby (Conn.), 
77 (1 Am. Dec. 13); and see Pursley v. 
Ramsey, 31 Ga. 403. Compare how- 
ever Lovejoy v. Spafford, 93 U. S. 
430. 


% Mitchum v. Bank of Kentucky, 9 
Dana, 166. 

4 Solomon v. Lockwood, 55 Mich. 
256; Young v. Tibbitts, 32 Wis. 79. 

5 Southwick v. Allen, 11 Vt. 75. 

® Clark v. Fetcher, 96 Pa. St. 416; 
Uhl v. Harvey, 78 Ind. 26. 

7 Johnston v. Dutton, 27 Ala. 245. 

® See Hammond v. Aiken, 3 Rich. 
Eq. 119, 122. 

* 1 Younge & J. 227. 
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too strict; for notice that a person has sold his shares certainly 
imports all the rest, unless he agrees to continue responsible. 

Mailing is not Actual Notice. —The requirement of actual no- 
tice bears no resemblance to notice of protest, and mere effort 
to convey it is not sufficient, unless successful. Mailing a 
letter or circular or marked paper is not sufficient unless seen,} 
and hence the fact that the former dealer is a subscriber to the 
paper containing the advertisement does not amount to actual 
notice. Nevertheless these facts are not excluded for insuffi- 
ciency, but are allowed to go to the jury as cumulative evidence,’ 
and tending to show actual notice. 

Actual Knowledge is Equivalent to Actual Notice —Evidence of 
Knowledge.— If a party had actual knowledge of the dissolution 
before making the contract sued upon, he was not misled, and 
has no claims. The difficulty is in the proof of such knowledge. 
That it may, and generally must be inferred from circumstances, 
is almost obvious.* For example, if the plaintiff rendered ac- 
counts to the continuing partners alone, this is strong evidence 
of knowledge.* If plaintiff saw the published notice it must be 
inferred that he read it.6 Even intimacy between the families of 
plaintiff and the retired partner is a circumstance,® or that the 


advertisement of dissolution was inserted next to the plaintiff's - 


advertisement of his business.’ In Schater v. Winpenny,’ it was 
said that notice by a partner to the plaintiff that the partnership 


1 Carmichael v. Greer, 55 Ga. 116; 
National Shoe & Leather Bk. v. Herz, 
89 N. Y. 629, and cases cited in next 
note. 

2? Hart v. Alexander, 7C. & P. 746; 
s.c. 2 M. & W. 484; Austin v. Holland, 
69 N. Y. 571 (25 Am. Rep. 246); 
Eckerly v. Alcorn, 62 Miss. 228; Meyer 
v. Krohn, 114 Il. 574, 586; Kenney 
v. Altvater, 77 Pa. St. 34; Howell 
v. Adams, 68 N. Y. 314, 320; Zollar 
v. Janvrin, 47 N. H. 324; Smith ». 
Jackman, 138 Mass. 143; Watkinson 
v. Bank of Pa., 4 Whart. 482 (34 Am. 
Dec. 521); Hutchins v. Bank of Tenn., 
8 Humph. 418; Rabe v. Wells, 3 Cal. 
148; Treadwell v. Wells, 4 Jd. 260; 


Haynes v. Carter, 12 Heisk. 7. In 
Bank of S. Ca. v. Humphreys, 1 Mc- 
Cord, 388, it was held equivalent to 
express notice. 

3 Coddington v. Hunt, 6 Hill, 595; 
Pope v. Riley, 23 Mo. 185; Dickinson 
v. Dickinson, 25 Gratt. 321; Laird v. 
Ivens, 45 Tex. 621; Gilchrist v. Brande, 
58 Wis. 184. Irby v. Vining, 2 Mc- 
Cord, 379. 

4 Hall v. Jones, 56 Ala. 493; Smith 
v. Jackman, 138 Mass. 143. 

5 Prentissv. Sinclair, 5 Vt. 149 (26 
Am. Dec. 288). 

® Hixon v. Pixley, 15 Ney. 475. 

7 Lyon v. Johnson, 28 Conn. 1. 

§ 75 Pa. St. 321. 
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would expire in one year was sufficient, but [ submit that while 
this may be a circumstance for the jury, it is going quite too far 
to give it greater weight. It may, however, goto the jury; and 
so conversations on the street may go to the jury, though so 
casual as not to be likely to make animpression.! The doctrine 
of constructive notice applicable to deeds from their record does 
not apply ; hence the record of a mortgage reciting that it was 
given by one partner on buying out another; or the change of 
name on the tax duplicates, and the like, does not put a creditor 
on inquiry without proof of his knowledge of such record.? 
Notice by Change of Firm Name. — A change in the name of 
the firm may per se import actual notice of dissolution,’ as where 
an old customer of a banking firm of which the partners have 
changed uses the checks of the new firm with the new name 
printed on them,‘ or a note is given after dissolution signed by 
the old name with the words ‘in liquidation.’’® This must be 
limited in two particulars: 1. The contract on which the old 
partners are sought to be held must have been made in the new 
name ; otherwise the creditor will not appear to have been made 
aware of it. 2. The change of name must be sufficiently great 
to attract attention, and must indicate the retirement of the par- 
ticular partner; thus, a change of firm name from C. & F. to 
N. & F. is not notice of the retirement of any member but C., 
and is not notice that T.,a known member, had retired.6 A 
change of name from ‘* Wortendyke Bros.’’ to ** Wortendyke 
Bros. & Co.”’ is not notice of the retirement of any one.?”” A 
change of name from ‘ Davis Creamery’’ to ‘ Beloit Cream- 
ery,’’ anda change in the signature to checks from ‘* Davis 


Creamery per W. T. Davis’ to W.J. Davis”’ simply is not 
So where Sam- 


notice of the retirement of a known partner.® 


1 Davis v. Keyes, 38 N. Y. 94; Holt- 
greve v. Wintker, 85 Ill. 470. 

2 Zollar v. Janvrin, 47 N. H. 324; 
Pitcher v. Barrows, 17 Pick. 361 (28 
Am. Dec. 306); Spaulding v. Ludlow 
Woolen Mill, 36 Vt. 150. 

3 Robinson v. Worden, 33 Mich. 316; 
Holdane v. Butterworth, 5 Bosw. 1, 
10. 


* Barfoot v. Goodall, 3 Camp. 147. 
§ Burr v. Williams, 20 Ark. 171; 
Haddock v. Crocheron, 32 Tex. 276 
(5 Am. Rep. 244). 
® Howe v. Thayer, 17 Pick. 91. See 
also Simonds v. Strong, 24 Vt. 642. 
7American Linen Thread Co. v. 
Wortendyke, 24 N. Y. 550. 
® Coggswell v. Davis, 65 Wis. 191. 
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uel N., of N. & Co., put his son, W. W.N., in as manager, and 
afterwards bought out the whole business and gave it to his son, 
the other original partner remaining in as clerk, the fact of the 
son making payments to a former dealer by checks signed W. 
W.N., though ** strong and cogent evidence of the change,’’ 
and though it was very careless in such dealer not to have 
inguired before giving further credit, yet was held not conclu- 
sive, especially in view of the fact that the former manager and 
former clerks were about, and the dealer may have believed that 
the son was giving his personal checks for a firm debt. 

Notoriety as Evidence of Notice. — There is a difference in the 
class of evidence admitted to prove a partnership, and to prove 
a knowledge of dissolution. Notoriety or general reputation is 
never admitted to prove a partnership. And notoriety or general 
reputation is never admitted to prove a dissolution. Yet, given 
u dissolution in fact proved aliunde, notoriety is often admitted 
as an element to convey notice and as evidence of notice, on the 
ground that what everybody knows the plaintiff may know, espec- 
ially if living in the neighborhood. In Goddard v, Pratt? the con- 
trary was ruled, but this ruling is now generally criticised, and 
confined to mere unauthorized rumor, and is held not applicable 
to reputation caused by the efforts of the retiring partver to pro- 
mulgate the fact. Notoriety is now generally allowed to go to 
the jury as evidence of knowledge of dissolution.* 

Long Interval of Time or Space as Notice. — The interval of 
time between dealings may be so long that a reasonable man 
would assume a change as probable, and would inform himself. 
What constitutes such an interval necessarily is a question for 
the jury. Thus, where a firm dissolved in 1849 without publica- 
tion, and one partner gave a note in the firm uame in 1860, in 
another town, to one who had never heard of the firm, a verdict 
in favor of the other partner is certainly justified.° An interval 


1Newcomet v. Brotzman, 69 Pa. St. 4 Cal. 260; Martin v. Searles, 28 Conn. 
185; and see Jordan v. Smith, 17 Up. 43; Hixon v. Pixley, 15 Nev. 475; 
Can. Q. B. 590. Shaffer v. Snyder, 7S. & R. 503. And 

216 Pick. 412. cf. Coddington v. Hunt, 6 Hill, 595, and 

3 Lovejoy v. Spafford, 93 U.S. 430. Southwick v. Allen, 11 Vt. 75. 

* Pitcher v. Barrows, 17 Pick. 361; 5 Farmers’ & Mech. Bank v. Green, 
(28 Am. Dec. 306); Treadwellv. Wells, 30N.J.L. 316. 
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of two years was held in two cases to justify a finding of notice,’ 
and in another case not,’ and in still another case the lapse of 
only four months was allowed to go to the jury.* So of an in- 
terval of space. Thus in an interesting case where a firm in 
Mobile, Ala., customers of plaintiff, a New York house, was 
broken up by a mob and dissolved, and one of the partners went 
into the same kind of business in Milwaukee, in the old name, 
and bought goods of the plaintiff, who had heard of the mob 
but not of the dissolution, it was ruled that the distance and 
other circumstances were sufficient to put plaintiff on inquiry.‘ 

To whom and by whom Notice is to be Given. — Notice is not 
necessary to be given to every one of a firm of prior dealers, 
nor is a debtor firm obliged to be aware of every combination 
his creditor may make, as where one member of a creditor firm 
retires and forms a new partnership, his new partnership is not 
entitled to be regarded as former dealers,’ but the continuing 
partners of the original firm may be so entitled.® 

Notice to an agent is sufficient, but he must be an authorized 
agent. Going into such a store as that of A. T. Stewart and 
notifying some of the numerous clerks or attendants there is no 
notice at all.?. But notice of change in a banking firm to plaint- 
iff’s book-keeper, who had always done his depositing, may be 
sufficient. Where the director of a corporation saw a notice of 
dissolution of a debtor firm in the newspaper, this was held not 
to be notice to the board of directors, unless he was deputed by 
the board to act in the matter of the renewal note sued upon, or 
wis requested by the debtors to convey notice.® 
The Dealing must Appear to bea Partnership Contract. —If 


4 Clapp v. Upson, 12 Wis. 492. 
5 Gaar v. Huggins, 12 Bush, 259. 
® Deering v. Flanders, 49 N. H. 225, 


1 Coddington v. Hunt, 6 Hill, 595; 
Spurck v. Leonard, # Ill. App. 174; and 
see Irby v. Vining, 2 McCord, 379. 


2Simonds v. Strong, 24 Vt. 642, 
And see Princeton, etc., Turnpike Co. 
v. Gulick, 16 N. J. L. 161, where the 
interval was one year. 

3 Treadwell v. Wells, 4 Cal. 260. 
For other cases on the question, see 
Holgreve v. Wintker, 85 I'l. 470 (3 
years); Lyon v. Johnson, 28 Conn. 1; 
Hixon v. Pixley, 15 Nev. 475. 


229. 

7 Stewart v. Sonneborn, 49 Ala. 178. 

5 Page v. Brant, 18 Ill. 37. 

* National Bank v. Norton, 1 Hill- 
572. Approved of in President v. Cur. 
nen, 37 N. Y. 320, 323, as being notice 
to an agent of an agent, the board 
itself being the agent. 
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the credit given subsequently to the non-notified dissolution is not 
within the scope of the business, the want of notice, of course, is 
entirely immaterial ; for the other parties would not be bound 
had the firm still continued ;' and so where the plaintiff has given 
credit exclusively to the contracting parties, and has not trusted 
to the firm, for he is then not misled.? So where a partner re- 
tires before the day when taxes are assessed, the want of notice 
of dissolution does not continue his liability, for a tax is not a 
contract, and no credit to any one in particular is given by 
levying 

There are many other interesting questions arising out of the 
doctrine requiring notice of dissolution to be found raised and 
answered, especially in the American decisions. A great 
element of value in our decisions consists in their wealth of ap- 
plication to changes of facts, enabling us to test and correct the 
old rules of law, but the difficulty is that long and patient 
years are required to disclose the buried treasures, the best of 
which are very rarely shown in syllabus or index. 

CLEMENT BaTEs. 
CINCINNATI. 


! Whitman v. Leonard, 3 Pick. 177. 
? Le Roy v. Johnson, 2 Pet. 186, 
199-200; Pratt v. Page, 32 Vt. 13; 


was professedly for himself, but I can- 
not think that a bill by a partner on 


Dowzelot v. Rawlings, 58 Mo. 75. Cf., 
also, Taylor v. Young, 3 Watts, 339, 
where the outgoing partner drew on 
he firm and it was held that this act 


his firm is capable of such construc- 
tion. 


3 Washburn v. Walworth, 133 Mass. 
499. 
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THE CANADIAN FISHERIES DISPUTE— AN OPEN 
LETTER TO SENATOR MORGAN. 


Boston, May 22, 1887. 
To the Hon. John T. Morgan, Senator from Alabama: 

Sir— When I reeall the thorough information and ability 
which distinguished your discussion of the foreign relations con- 
nected with the American fisheries, so far as they have been be- 
fore the Senate, I am penetrated with the feeling that, though 
this open letter may recall some of the facts already familiar to 
you, those who read it would wish that you were writing on the 
subject rather than I. 

Mr. Jay, in an open letter to Senator Evarts, advocates the re- 
nunciation of the Treaty of 1818 on the fisheries and a return to 
that of 1783, as a solution of present difficulties more available 
than the retaliation policy. 

Without the consent of both parties to these treaties, the last 
could not well be set aside by one party only; but, waiving this, 
would such a step be of any avail to end existing difficulties? The 
obnoxious laws of Canada, so long as they stand, would effect- 
ually abridge the right of the United States, whichever treaty 
should be in force. The right to fish on the coast of Nova 
Scotia within the three-mile limit, our fishermen consider of no 
value whatever. 

It is true that, by the change which Mr. Jay suggests, the act of 
the British Parliament might lose its force on the mere act of fish- 
ing in the three-mile limit; but only two among the hundred 
seizures of 1886 have been for fishing within that limit. What 
remedy does Mr. Jay give for the other ninety and nine seizures, 
forfeitures and exclusions made under color of Canadian laws? 
The Treaty of 1783 furnishes none, suggests none. It contains | 
neither qualified authority to frequent provincial ports for 
‘¢ wood, water, repairs and shelter, and for no other purpose,” 
nor authority to frequent them for any purpose except to take 
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fish and cure them on the unoccupied shores. On Mr. Jay’s 
plan our fishing fleet would be worse off than now, for the Can- 
adian law of 1886 would have wider scope over them. 

The possession of an exclusive fishery within three miles of 
the shore of the sea, is a subject different from the right to 
carry on intercourse with the shore for trade ; and still different 
from the right of vessels of one friendly power to seek the ports 
of another to procure provisions, coal or supplies, which she may 
need for the purposes of her navigation ; and the right of any 
vessel to navigate within three miles of the coast on her voyage 
to some other destination, is still distinct from the admission of 
an exclusive fishery in such waters. . 

The policy of Great Britain, first expressed by the act of 12 
Car. II., had been to prohibit foreign nations from intercourse 
by sea with her colonies, either to import into, or export from 
them in their vessels. This policy wasein force when the Treaty 
of 1783 was made. Therights of the United States, therein ac- 
knowledged, to use the ports, creeks and shores for the purpose 
of its fishery, conferred no right to trade with British North 
America. In 1818 the laws of the United States also prohibited 
British vessels from importing from or exporting to the colonies, 
from the ports of the United States, and continued so to prohibit 
them, long after the Treaty of 1818. 

The Treaty of 1818 was distinctively a fishery treaty. We 
renounced the right to fish within a certain three-mile limit from 
the shore, but reserved the right to our fishermen to enter ** such 
bays and harbors’’ in those limits, for shelter, repairs, procur- 
ing wood and water, and for no other purpose, subject to regula- 
tions that they should not abuse the privileges thus retained. 
These privileges concern the safety of the fishing vessel and 
crew, in continuing its business beyond the three-mile line, but 
are not commercial, and are entitled to liberal construction in 
their field. 

Now, the Canadians contend thatthe words ‘ for no other pur- 
pose’’ work an eternal exclusion of ourfishermen from any com- 
merce or trade with British North America; and that the treaty 
conveys a jurisdiction absolute, and the exclusive use of the 
waters of the ocean thus designated. 
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These propositions are eminently unsound. The high seas 
are subject to other uses in common for nations, besides * fish- 
ery.”’ 

a and harbors are subject to local law, where no treaty 
restrains it, and wider privileges may be given foreign vessels 
within them by law than any treaty has contracted for. Ex- 
ports and imports between the United States and British North 
America by sea, remained forbidden by laws, as already stated, 
for years after the treaty of 1818 was made, to all the shipping 
of each country, whether merchantmen, fishermen, or both. 

Mr. Jay, in his letter, has clearly and strongly shown that the 
negotiators on each side of the treaty of 1783, recognized the 
common right of fisheries and the use of the coasts and shores of 
British North America for fishing purposes, to pertain to the 
United States equally with Great Britain. 

In a decision under that treaty, in the Vice-Admiralty Court 
in 1806,' it was said that the Treaty of 1783 gave no authority 
to trade with the shore, but that we could lawfully send our own’ 
vessels to those waters to supply our own fishermen there, or 
purchase their cargoes, and that such vessels might lawfully 
anchor in British harbors on their route to their destination. 

In 1825, after several efforts, the legislatures of the two gov- 
ernments began to open trade, and the act of Charles IT. was 
subsequently repealed. In 1830 the United States and Great 
Britain dropped their respective non-intercourse laws as to 
British North America, and opened their ports to each other, 
upon being satistied that neither imposed on the other's vessels 
“any restrictions or discriminations.’’ 

‘* His Majesty declares,’’ says Mr. Secretary Buller, November 
6, 1830, «* that the ships of and belonging to the United States of 
America, may import from the United States aforesaid, into the 
British Possessions abroad, goods the produce of those States, 
and may export goods from the British Possessions abroad, to be 
carried to any foreign country whatever.” 

General Jackson’s proclamation, October 5, 1830, says: 
* British vessels and their cargoes are admitted to an entry 
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in the ports of the United States from the islands, provinces 
and colonies of Great Britain, on or near the American continent 
and north or east of the United States.”’ 

Thus was the right of the vessels of each to the privileges of 
foreign commerce in the ports of the other established without 
any class restrictions. Buying and selling bait, like the impor- 
tation or exportation of it, are commercial transactions, and 
therefore, by the pledged faith of the proclamation of 1830, open 
to commerce by the vessels of each country. 

It is because Canada in 1886, deprived American fisher- 
men of the liberty of buying and exporting in their vessels, and 
fines or forfeits their vessels for holding intercourse with the 
shores, that retaliation became necessary on our part. 

This conduct has been aggravated by various rules restricting 
and impairing the treaty right of our fishermen, and finally 
crowned by an act, approved November, 1886, which really more 
than revived the old, repealed non-intercourse act of Charles 
II., except so fur as exceptions might be made by treaty or by 
law. On learning of this statute and the other facts, Congress 
empowered the President, in his discretion, to suspend intercourse 
with Canada in whole or in part, thus enabling him to revive our 
non-intercourse acts of 1818, which had offset formerly the act 
of Charles II. 

Canada has begun this affair. Her excuse is that the words 
‘** for no other purpose ’’ in the Treaty of 1818, permanently ex- 
clude our fishermen. She disregards the fact that the agree- 
ments of 1830, expressed that they were based on the respective 
removal of ** all restrictions on commerce and discriminations on 
tonnage.”’ 

It is a disingenuous excuse. Clearly, in the fishing treaty of 
1818, the words ‘* for no other purpose’’ rebut the idea that 
commercial or unnamed trading privileges were intended to be 
granted to vessels cf the United States. Great Britain had 
closed all her colonial ports from foreign vessels by law. She 
opened them in the same way by the proclamation of 1830, and 
_ they stand open until closed by law. Since the proclamation, 
the fishing vessels of Canada have enjoyed in the ports of the 
United States every privilege of commerce flowing from those 
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proclamations. Not only did Canada know this, but a perverse 


disposition has induced her, while continuing in their unrestricted 
use and enjoyment, to endeavor to deprive our fishermen of their 
similar right in Canada, 

There was, after 1830, no law prior to this of 1886, which ex- 
cluded our fishermen from trading or transshipping cargoes in 
Canadian ports destined for the United States. Canada, however, 
claims that the British act of 1819 excludes American fishermen 
from ** buying bait ’’ in her ports. By that statute, if a foreign 
vessel, within the waters where the right to fish has been 
renounced by the United States, or any persons on board, 
‘shall be found fishing or to have been fishing, or preparing to 
fish’? within such distance of the coasts, ete., the vessel shall 
be seized, prosecuted, condemned, ete. 

The clause states that the method of proceeding shall be the 
same as in proceedings under customs or navigation acts. The 
preamble of the statute reads, ‘* to make regulations respecting 
the taking and curing of fish,’’ ete. This does not look like a law 
to prevent the buying and exporting of bait, a matter at that 
time decisively covered by the act of 12 Charles II., then in full 
force. 

Careful examination was made at the time of the Halifax 
Commission, of all the records of seizures of American fishermen, 
and it was found that, prior to 1870, not one had been charged 
with ** buying bait ’’ as a violation of the clause ‘* preparing to 
fish.”’ 

In 1870, for the first time, this construction was set up, and 
two American vessels seized, and, among other matters, libeled 
for buying bait in open port, in alleged infringement of the act 
of 1819. 

In one court, the judge (Young), said incidentally, ‘* I take it 
that is a preparing to fish,’’ and discussed the construction no 
further. In the other case, the White Fawn, another judge 
(Hazen) possessed of high legal acumen, gave a carefully consid- 
ered opinion. He said: ‘* Assuming the fact that such purchase 
establishes a preparing to fish, which I do not admit, I think, be- 
fore a forfeiture can be incurred, it must be shown that the 
preparations were for an illegal fishing in British waters.’’ 
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This is a sound construction. The statute professes to regu- 
late fishing in certain limits, not customs. The offense defined 
as ** preparing to fish within such limits,’’ is the sequent of the 
prohibition ** to take, dry or cure fish within such limits,’’ and 
in no sense is a regulation of customs. Broadly, every movement 
of a fishing vessel, even procuring wood, water, repairs or shel- 
ter, or sailing outward bound, is a preparation for fishing, but not 
for fishing within the limit assigned as British waters. Thus 
Judge Hazen’s legitimate discrimination, that the clause is to pro- 
tect the fish in the three-mile limit, saves the clause of the stat- 
ute from positive antagonism to the Treaty of 1818. 

In neither of these cases did the pleadings raise the point that 
subsequent laws and proclamations had opened the trade of the 
colonies to foreign vessels ; and, consequently, had the act of 1819 
intended what the Crown claimed it did, it would still be super- 
seded by the later acts, legalizing such trade in bait, and fall into 
limbo with the act of 12 Charles I]. Consequently neither of 
the judges expressed any opinion on this point. 

There is, however, a decision of some consequence on the 
point. In 1877, before the joint commission which awarded 
$5,500,000 damages against the United States, Canada made a 
claim that buying bait in port was an incident of the Treaty of 
1871, and should be valued. The counsel for the United States 
claimed that it was a commercial privilege which did not spring 
from this treaty. 

The commission decided unanimously for the United States, 
and Canada and Great Britain acquiesced in the decision, one of 
the members, Sir A. Galt, protesting and acquiescing. 

From 1877 to 1886 our vessels continued without opposition 
to buy bait in Canadian ports. This is proof that she considered 
that the proclamations of 1830 had opened her trade with 
American fishing vessels. But in May, 1886, without making a 
new, or repealing an old law, Canada interfered with and seized 
American vessels for buying bait in her ports and taking it on 
board, justifying her spoliation on that abandoned and exploded 
ground, that it was a ‘* preparing to fish.”’ 

Her eyes were blind and her ears were deaf to that fifty-six 
years of open trade, in the enjoyment of which at the very day 
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and hour of the first seizure, that of the D. J. Adams, Canadian 
vessels were lying in her home port, Gloucester, actually buying 
bait and other supplies for deep sea fishing ; as they were to the 
decision of the Halifax Commission that ‘* buying bait ’’ was a 
commercial, and not a fishing or treaty transaction. 

I shall not discuss whether it is her right ; but, so far as known, 
she has persistently ignored every British statute, except the act 
of 1819, and this she has superseded or reinforced by legislating 
on the subject over again, making new acts to change the 
effects of a treaty, already for forty years in force before this 
present Canada was incorporated, — a treaty made before she was 
born and to which she was not a party. 

Canada excels in the inconsistency of her position. Thus, 
whilst denying the privileges of commerce or intercourse to our 
fishing vessels, she restricts their treaty privileges through the 
clauses of her customs laws regulating trading vessels. If these 
apply, surely our vessels are entitled to the benefits of that com- 
mercial intercourse they are made to regulate. 

From 1793, the United States have issued, at request, to its 
licensed fishing vessels, permits to engage in trade at foreign 
ports. Clothed with these papers, our licensed fishing vessels 
have visited all the ports of the Atlantic and Pacific, during 
almost a century. Canada alone, and only in 1886, has refused 
to respect the authority of the United States to document her 
own vessels in her own way to engage incommerce. The ‘* Reg- 
ister’? and the ‘* Enrollment and License’’ with ‘* permit to 
trade,’’ equally express the authority of the government that 
the vessel, bearing them may engage in foreign trade. It is 
willfulness to argue that, because our ‘* permit to trade ’’ could 
not open colonial ports closed by law from foreign trade, 
therefore, it was not entitled to respect in ports which had by 
law been opened to trade with all vesseis of the United States. 
Neither the Treaty of 1818, the act of 1819, nor the proclama- 
tions of 1830 name or restrict the forms of papers which either 
party shall use for its vessels visiting the ports of the other. 

Neither national usage nor the law of nations forbids foreign 
fishing vessels from seeking the ports of a friendly nation to 
buy provisions, stores or bait that they need; yet Canada bars 
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her ports to ours, whilst their fishing vessels still enjoy all these 
privileges in our ports. 

The Canadian Act, approved November, 1886, goes farther 
than a denial, and proposes to confiscate our fishing vessels when- 
ever want of provisions, or other distress than ‘* wood, water 
and repairs,’’ — when tides, currents, fogs, the accidents or exi- 
gencies of navigation, or any other cause not previously defined in 
a statute or treaty, — shall bring them within ‘* British waters ”’ 
and within the grasp of her cruisers. Can that be friendly which 
thus abjures the unwritten law of nations, and the common court- 
esies of humanity? 

If these are not the hostilities by sea which the Treaty of 
1814 proposed to end, they are their counterpart. Will Canada 
attempt the thin excuse that her government does not intend 
literally to execute this Algerine law of exclusion and forfeiture? 

Its menace of hostility to the human race remains. 

The Canadian Parliament shows imperial ideas in its act of 
1886. British statutes do not reveal any grant to it of either 
exclusive or concurrent jurisdiction over ‘ British waters,’’ out- 
side of ports and harbors. Great Britain has not excluded for- 
eigners from their use, except ‘* for fishing.’? Canada overrides 
all this tacit permission and declares every foreign vessel for- 
feited, which enters ‘ British waters’? for any purpose not 
permitted by treaty or law of the United Kingdom or Canada, for 
the time being in force. Thus the lawof nations is set aside and 
British waters declared by her to be a maelstrom, sucking in and 
forfeiting every forcigner, whom chance, accident or necessity 
draws within its vortex. 

That there may be no mistake that this is indeed a vortex, let 
me recall the fact that paragraph 10 of the act of 1868, to which 
this is an amendment, declares that, in seizures under the aet, 
** the burden of proof shall be on the claimant.’’ Consequently, 
under the new law, the necessary proof on the part of the Crown 
is reduced to the mere fact that the seized vessel had entered 
‘** British waters ;’’ it is for the claimant to prove, if he can, some 
** treaty or law of the United Kingdom or of Canada for the time 
being in force,’’ which gave him a permit toenter such waters for 
the purpose for which he entered, and, if he can, to show what it was 
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beyond a doubt. This is smoothly delusive. Courts of law are 
not arbitrators to review the foreign policy of their governments. 
They must take the construction of a treaty as the executive for 
the time being gives it. Such construction has been made by 
Canada. The Hon. George E. Foster, Minister of Marine and 
Fisheries, on March 5, 1886, issued a ‘* warning’’ declaring 
‘that, by virtue of the treaty provisions and act of Parliament 
above recited (Canada, 1868), all foreign vessels or boats are 
forbidden from fishing or taking fish by any means whatever, 
within three marine miles of any of the coasts, creeks or bays of 
Canada, or to enter such bays, harbors and creeks except for the 
purpose of shelter and of repairing damages therein, of purchas- 
ing wood and obtaining water, and for no other purpose what- 
ever. Of all which you will take notice and govern yourselves 
accordingly.” 

In June a statute, ratified in November, enlarged this prohibi- 
tion and declared entering British waters a cause of forfeiture. 

With the treaty thus construed by official Canada, andI am _ - 
not sure but I may say by official Great Britian, this law will - 
supersede in Canadian courts the acts elsewhere referred to. 
The function of the court is reduced, like that of a prize court, to 
rendering judgment against the property of the foreigner, leaving 
the crown to satisfy the unfortunate claimants’ government of the 
lawfulness of the spoliation. Canada says, practically, but one 
law covers an American vessel entering British waters, the law 
of confiscation. 

This statute of 1886 professes to be ** an act to regulate fish- 
ing by foreign vessels,’’ and hides from cursory observation, with 
great adroitness, the impaling barbs which lacerate the rights of 
navigation and commercial relations. 

It is believed that no case has yet arisen under its provisions. 

The British Parliament, in creating the present Canada, said 
she should have powers to perform the obligations of Canada, as 
a province of the British Empire, toward foreign countries, aris- 
ing under any treaties between the empire and such foreign coun- 
try. But who empowered her to define the obligations of the 
other party to a treaty not made with Canada, or to exact them 
from the citizens of such party ? 
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I do not profess to determine whether the Canadian or the Im- 
perial Parliament is supreme and conclusive on subjects which the 
latter has legislated upon, nor will I go further than to contend 
that the proclamations of 1830, with their attendant legislation, 
constituted a basic regulation of the commerce of British North 
America, between the two powers, Great Britain and the United 
States, pervading a broader sphere than the colonies now repre. 
sented by Canada, viz., all the British Provinces in the West 
Indies and North America, etc. ; that in the nature of things it 
is an Imperial commercial arrangement for all of them with the 
United States, and beyond the power of one of the colonies 
affected by it to alter, change or retract from, without the 
particular and special authority thereto of the Imperial Parlia- 
ment, from which it emanated on the one side. Such authority 
has not been given. 

Legal minds must assent that otherwise any of the numerous 
colonies may, by local legislation, destroy the contract and sub- 
ject the other colonies and the Imperial government to unknown 
contingencies. Otherwise than the above suggestion, I have dis- 
cussed Canada’s action on these proclamations, from her own 
assumed standpoint that she had full power from Great Britain. 

A crown lawyer should also ask where Canada got the right of 
concurrent legislation with the Imperial Parliament on the sub- 
ject of the act of 1819, and the fishing treaty? This government 
renounced to Great Britain its right to take fish on certain shores, 
but not to Canada. If the latter has an independent jurisdic- 
tion, it has no claim under that treaty. 

The act of 1819 empowered the Privy Council of Great Brit- 
ain to make regulations to prevent the abuse of the use of ports, 
harbors and creeks of that part of British North America which 
the Treaty of 1818 secured to American fishermen. The Cana- 
dian Parliament, impropriating the Privy Council, has de- 
fined by its statute more offenses and the same offenses, and 
declared other penalties and higher ones, and made other dispos- 
itions of the proceeds. 

In the cases of D. J. Adams and Ella M. Doughty, the libels 
claim that both these acts are infringed and both sets of penalties 
incurred. Which has the paramount right? Lord Salisbury, in 
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the Fortune Bay correspondence, admitted that subsequent local 
laws will not limit treaty rights. Will he stick to this now? 

The Canadians befog their argument with an idea that the 
Treaty of 1818 works forfeitures of itself. English courts, like 
ours, have decided that without legislation no penalties can be 
defined or exacted of infringers. Therefore the act of 1819 was 
passed to cover the fishing and harbor subjects. The words 
‘cand for no other purpose’’ did not need new legislation, be- 
cause commerce by sea of all vessels of the United States, was then 
denied under the act of Charles II., closing colonies against it. 

When, interdependently and by concert, in 1830, the United 
States made trade by sea to and from Canada and all British 
America, and the West Indies free in all vessels, and Great Britain 
did the same, occasion for commercial restriction or forfeiture to 
enforce it ceased equally and completely to all our vessels, not 
only there, but in all the British North American colonies and 
isles. 

The removal was as broad and comprehensive as the prohibi- 
tion previously has been. There were no reservations in the 
proclamations, either of Great Britain or of the United States, in 
1830. 

Great Britain had exhausted her will to keep foreign vessels 
out of her coijonial trade, and now invited them to come there 
for the purposes previously forbidden. After fifty-five years of 
prosperous enjoyment of the commercial privileges opened to 
her by these proclamations, Canada now seeks to renew the pro- 
hibitions of the statute of Charles II., so far as will prevent our 
securing supplies in her ports for vessels engaged in the deep 
sea fishery, but continues to enjoy all the benefits of those 
proclamations, including procuring supplies for her own inshore 
and deep sea fisheries, and buying bait in our ports; which, in 
1886 and 1887, she did to the annual extent of ten thousand 
barrels. This she proposes to effect by indirect ways. 

Such trifling with mutual commercial obligations has not de- 
ceived Congress, nor has it overlooked the serious restrictions on 
the right guaranteed by treaty, nor the invasions of ordinary 
hospitality prescribed by the laws of nations. The conditions 
of trade are transitory and depend on the laws of the countries 
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engaged therein ; and I have pointed out the fact that no law of 
Canada pretends to repeal the British acts or proclamations of 
1830, as one striking evidence of the evasive nature of her pre- 
tended justification. 

So long as the flag of Great Britain flies over Canada, our rights, 
under the Treaty of 1818, are permanent; and though we may 
regret Canada’s unwillingness to live up to them, that is no 
reason for yielding them up, nor for not persistently demanding 
redress for the injuries inflicted on our fishermen, and the full 
measure of that which is accorded us in the treaty. The list of 
these spoliations is long; and the sense of wrong inflicted on us 
has led Congress unanimously to enact measures of retaliation, 
and to place their control in the hands of the President. 

The rights, elaborately defined by treaty, which we possess 
along the coasts and in the bays, harbors and ports of British 
North America, belong as fully to the United States as does the 
Capitol or the White House at Washington. They are the 
trophies of the centuries of privation, toil and bloodshed, through 
which our colonial ancestors secured themselves from foreign 
influences. 

There is not a foot of British North America, from Lake Supe- 
rior to the Atlantic, to the winning of which from France our 
American ancestors did not bear their share in arms. The mem- 
ories of Lake George, Frontenac, Detroit, Quebec and Louisbourg 
are our heirluoms as well as England’s. Great Britain’s fishing 
rights, in or adjacent to what is now British North America, 
were never exclusive. Whatever pertained to the great com- 
mon of fisheries, whatever enured from the conquest of Canada» 
equally pertained and enured to us as to her. The Treaty of 
1783 regulated mutual joint and several uses in a part of these 
old common or acquired fishery rights, and that of 1818 was a 
partial re-arrangement thereof. In said treaties, no pretension 
can be found that Great Britian then or ever before had any ex- 
clusive ownership over the fisheries of the North-east. 

Canada also has refused to perform the obligation of the 29th 
article of the Treaty of 1871, admitting merchandise destined 
for the United States to a free transit across her territory, 
whilst she enjoys a similar right from the United States. 
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I shall not detail the abridgement of our treaty rights on her 
coasts that she is persistently carrying out, nor dwell on the 
mockery of justice exhibited by the legal proceedings which she has 
invented, to squeeze fines and forfeitures out of American owners ; 
and though I might hint at the complacency with which Great 
Britain pigeon-holes the remonstrances of the diplomatic repre- 
sentatives of the United States, and evades their complaints as to 
the present conditions, by throwing out suggestions for new 
treaties, as the harpooner throws a tub to an enraged whale to 
divert him from the boat, — yet I forbear comment on what is 
still under diplomatic discussion. 

The commercial course of Canada concerns Congress directly. 

The remedy must be initiated there. The Treasury Depart- 
ment, through the report of its late distinguished chief, Mr. 
Manning, the committee of the Senate, that of the House, the 
State Department, and the President in his message of December 
1, 1886, have borne unanimous testimony of the ‘* unfriendly and 
unwarrantable treatment by the local authorities of the maritime 
provinces of the Dominion of Canada ’’ which American fishermen 
have sustained. Each house of Congress has unanimously 
expressed alike opinion, and legislated in accord, authorizing 
retaliation. Does Canada indulge the delusion that, by declin- 
ing to live up to the proclamations for over fifty years in force, 
which opened commerce by sea between her and us, and by 
declining to live up to the 29th article of the Treaty of 1871, 
she can exact new commercial privileges from the Congress of 
the United States ? 

The deep sea fisheries of the United States are not dependent 
on the good or evil will of Canada. Our fisheries defy the worst 
that Canada can do by legislation. She may drive our vessels 
from her ports, make her shores as fertile in confiscations as they 
are in shipwrecks. Our fishing interests have found her profes- 
sions of friendship more disastrous than shipwreck or confisca- 
tions or non-intercourse. 

Treaties with Great Britain in the past have inflicted such in- 
jury on our navigation engaged in the fisheries, that new ones 
bode further injury. Strong evidence of good faith, by living 
up to commercial agreements solemnly made, must be furnished 
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by Canada and Great Britain, before any new scheme of treaty 
can be made acceptable to the people of the United States in 
Congress assembled. Experience teaches that we must hold the 
weapon of immediate retaliation always in hand, to secure good 
faith from her. 

Mr. Jay’s letter admirably discusses the true meaning and in- 
tent of the Treaty of 1783, illustrated by the avowals of the nego- 
tiators on each side, who appear singularly unanimous in sustain- 
ing John Adams’ account, that it was intended to admit the 
equality of our fishing rights on the coasts of British North 
America. Notwithstanding the objections to this plan, Mr. 
Jay’s letter is a valuable contribution to the literature of the 
fishery question. 

The policy of independence that leads nations to build their 
own ships of war, and make their own arms, applies with equal 
force to carrying on a deep sea fishery, that nursery of seamen 
which furnishes the militia of the seas. 

An aspiration of Great Britain to monopolize the fishery for 
the world, or the building of war ships and arms for all nations, 
would excite universal antagonism. When her acts tend to im- 
pair or destroy the fisheries of another nation, the suspicion that 
she seeks to increase her own and diminish the naval power of 
that other, naturally arises, as it did when she destroyed the Dan- 
ish fleet in time of peace. 

Great Britain carries too valuable a share of the commerce of 
the world to foment occasions for retaliation. There was an en- 
tirety in these compacts of 1830 in the exchange of privileges ; it 
was all forall. What Great Britain obtained has largely bene- 
fited all her possessions on this side of the Atlantic. The 
question involves all their commerce with the United States. 
Most assuredly no one colony will be allowed by us to repudiate 
such parts as it pleases and enjoy the rest of that agreement. 
Having supplanted our commercial marine in our carrying trade, 
does she think to destroy the last sticks which bear our flag in the 
fisheries? ’’ 

Our fishermen are not dependent on British America for sup- 
plies of bait, nor is their commerce vital to our welfare. Do not 
for a moment think they are suppliants for favors from provinces 
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or empire, because this country asks that its own shall not be 
trespassed upon. We need no treaty aid. It is Canada that 
needs it, not the United States. 

We cannot be expected to make a treaty that will aid Canada in 
her avowed policy of destroying, as far as she can, our deep sea 
fisheries, nor can we reasonably be asked to abandon our rights 
in order to effect that purpose, nor will Congress consent to leg- 
islate that purpose into effect. 

Since writing the foregoing, Mr. Bayard’s proposals for an ar- 
rangement of details, under the Treaty of 1818, that will produce 
a harmonious co-operation of the two governments, and supply 
our fishermen with fixed rules in relation to its clauses, has been 
published. 

This fair proposal was rejected last autumn by the British 
Ministry, and a counter proposal made that we should purchase 
certain rights of them. 

There is one pertinent answer. We donot desire to buy what 
Great Britain thus offers to sell, nor do we consider it worth buy- 
ing. We will not buy what isourown. Great Britain is hard to 
convince of these facts, but she may rely upon it that the people 
consider the continuance of the fishery, under its flag, as of some 
importance. Great Britain may evade or dally with the very 
candid proposal of Mr. Bayard for harmonious living under the 
present treaty ; but in theend it is the issue she must meet, and 
meanwhile, so long as our commerce is interrupted and preyed on 
by Canada, such retaliation as Congress has enacted or may enact 
will be relied on for our just defense. 

Iam, very respectfully, your obedient servant, 
Cuar_es L. Woopsury. 


| 
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NOTES. 


A Kertve or Fisu. — The first article which we elsewhere print on the 
Canadian fisheries question will attract attention from the fact that it is 
written by one of the law partners of Sir John A. MacDonald, the 
Canadian Premier. It is not, however, put forth, in any sense, asa 
declaration of the views of the Canadian government upon this ques- 
tion. On the contrary, it was written entirely at our solicitation. The 
other article is by a prominent jurist of Boston, who has long been 
familiar with this question and whose views are believed to have weight 
with the administration at Washington. It gives the American (or at 
least the New England) side of the controversy. 

Lord Wolseley hit the nail on the head, in a recent newspaper inter- 
view, when he said, in substance, that it would be a great shame for the 
two great English-speaking peoples to go to war with each other over a 
kettle of fish. This remark of the greatest soldier in England unques- 
tionably voices the sentiment of nine out of every ten of the English- 
speaking people of the United States. Our country is great in territo- 
rial extent, and, though the facilities for obtaining news are almost 
instantaneous, yet in the interior of the United States, the masses 
of the people have not been able to get up anything more than a cu- 
rious interest in the controversy between this country and Canada upon 
the so-called Fisheries Question. We really know almost nothing about 
it. We have somehow acquired the idea that all treaties with Great 
Britain touching our right to fish in Canadian waters subsequent to that 
of 1818, have been abrogated, and thatthe public authorities of Ca- 
nada, in order to accomplish some purpose or other, are perhaps 
making and enforcing a harsh interpretation of that treaty. But we 
regard it as so clearly a question of international law, that we cannot 
conceive that there should be any great difficulty in settling it, and the 
talk of settling it by war, isthe merest moonshine. We are prospering 
and so is Canada, and each is benefited by the other’s prosperity. We 
entertain a friendly feeling for them, and we have reason to feel thatthe 
feeling is reciprocated. Canada, being thesmaller country in respect 
of population and present resources, is possibly sensitive on the subject 
expressed by the word ‘ annexation’’ just as Denmark, Holland and 
Belgium are sensitive on the subject of losing their own nationality and 
being swallowed up by their more powerful neighbors. But the 
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word ‘‘annexation’’ is hardly ever spoken of or thought of in 
the interior of our country. Most Anglo-Americans probably look 
upon a political union with Canada as a thing which is likely to 
come about sooner or later, in the natural course of events; but there 
is no spirit of Chauvinism among us on this subject, sofaras we are 
aware, unless, perhaps, along the Canadian border. Under our system 
of Federal supremacy and local self-government, a political union with 
Canada, even such as would take place if the Canadian provinces were 
admitted into the American Union asso many States, would have no ap- 
preciable effect upon the internal affairs or government of either of the 
two communities. Such an union would be beneficial in some ways. 
It would abolish a cordon of custom houses three thousand miles 
long, and would forever remove the causes of such chafing as 
is now taking place between the two countries. But such an event 
does not lie anywhere in the near future. It would take a long train of 
ills, more serious than any which have grown out of this fisheries con- 
troversy, to excite the masses of the American people to the point 
at which they would feel willing to go to war with Canada; and we 
cannot regard the occurrence of such a train of ills as possible, for 
we cannot suppose our Canadian brethren capable of inflicting them. 
Butif such a train of ills should succeed, and if a war should finally be 
precipitated thereby, it could have but one result: a political union be- 
tween Canada and the United States. The American people have long 
since outgrown the habit of doing things by halves. They would end 
this question as they ended the slavery question, by cutting up the cause 
of the controversy root and branch. In short they would overrun and 
annex Canada. Such a war would not be permitted to end in any other 
way, and England could not prevent it from ending in this way. 

But it is almost unkind to speak of such a thing as possible. We are 
friends with Canada and friends with England ; and it would be a mon- 
strous crime for two great peoples, speaking the same language, pro- 
fessing the same religion, having a common ancestry and a common 
inheritance of liberty, to go to war over any matter of dispute that 
would be likely to arise between them. 


SPEAKING TO THE Furniture. —The Law Times (London) says that 
Mr. Justice Chitty recently heard a case concerning some agricultural 
implements and household furniture. One of the lawyers was very prosy, 
and, after talking about the agricultural implements until the court was 
nearly asleep, said: ‘* And now, My Lord, I will address myself to the 
furniture.’’ ‘* You have been doing that for an hour already,’’ replied 
the learned judge. 


is 
e 
a 
e 
1 

2 


448 NOTES. 


Tue Cnicaco Bar Association. — We see from the Chicago Legal 
News that this Bar Association has introduced the novel and excellent 
feature of having the wives and daughters of its members attend its 
public meetings. One of these meetings was recently held in the 
Ladies Ordinary of the Grand Pacific Hotel, to listen to an address by 
Leonard Swett, on the life and character of the late David Davis. The 
audience is said to have been much pleased with the address. 


GerorGe W. Frecp, EsgQ., author of several well-known works on the 
law, has lately written for Messrs. Banks & Brothers, of New York, a 
Medico-Legal Guide for Doctors and Lawyers. It has received a num- 
ber of favorable notices, mostly from members of the medical profes- 


sion. The table of contents embraces a very interesting variety of 
topics. 


Deatn or Mr. Justice Woops. — The recent death of Hon. William 
B. Woods, one of the justices of the Supreme Court of the United 
States, creates the first vacancy which has taken place on that bench 
during the administration of President Cleveland. His successor will 
probably not be appointed before the assembling of Congress. Among 
the names suggested for the appointment, that of Thomas J. Semmes, 
of Louisiana, seems to have created the most favorable impression, not 
only on account of his high standing in the profession, but because it 
is desirable to have on that bench at least one judge who is familiar 
with the principles of the Civil Law, which exists in Louisiana, and to 
some extent in several other States and territories. 


Aw Inpex or LeGat Perropicat Lirerature. — Mr. Jones, one of 
the editors of this Review, is preparing for publication, by Mr. 
Soule, 154 Beacon Street, Boston, an index to the articles in the law 
journals and magazines, under the above title. We take it that this 
will be avery valuable addition to law libraries, public and private. 
We have received sample pages, and like the looks of them. Owing 
to the expectation of a limited sale, Mr. Soule has fixed the price at 


$10.00, — giving, however, a discount of 10 percent to those who sub- 
scribe in advance. 


Tue Jupictary Party Potrrics.—A paper published in New 
York City called the District Court Record professes to- be the official 
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organ of the District Courts of that city. It is a Democratic partisan 
sheet, and illustrates, in a low sense, the connection between poli” 
tics and an elective judiciary. In a recent issue it calls on Governor 
Hill to veto a certain bill, on the ground that ‘‘it is designed to 
again alter the boundaries of the First and Third Judicial Districts, 
in and for the city and county of New York, so as to make the Third 
District infallibly a Republican one. It is now a Democratic judicial 
district, and it is not fair to the voters therein to be misrepresented by 
a Republican justice for the next six years.’’ We know nothing about 
the merits of the particular bill. If it is a gerrymandering scheme to 
allow one political party to control a greater number of public offices 
than, upon a proper subdivision of the territory, they would be fairly 
entitled to, of course it ought not to become law. But the suggestion 
that a judicial officer either represents or ‘* misrepresents ’’ the people 
of his district, for the reason that he is not a member of the political 
party that controls the greatest number of votes therein, is a shameful 
suggestion, and illustrates the depths of degradation to which politics 
have sunk in New York City, dragging down with it the judiciary. We 
are credibly informed that a candidate for a judicial position in that 
city is bled by the political manipulators and fixers, in the form of 
‘* assessments,’’ to the extent of $12,000, or $15,000, — which of itself 
is nothing less than the buying of a judical office. 


Consprractes TO DeprivE ALIEN ReEsipents or Ricuts SECURED TO 
Tuem By Treaty. —If we read the decision of the Supreme Court of 
the United States in Baldwin v. Franks! correctly, it holds that the 
Congress of the United States has no power to pass an act, to be 
enforced within the limits of a State, defining and punishing conspira- 
cies to deprive alien residents of rights secured to them by treaties 
between the sovereign to whom they owe allegiance and the United 
States. If this decision is sound, it is time that we have a new consti- 
tution; if it is unsound, it is time that we had a new Supreme Court. 
If the general government under which we live is so pusillanimous that 
it can not enact and enforce, anywhere within its own limits, laws de- 
signed to give effect to its treaties with foreign powers, but must trust 
to the States for the enacting and enforcing of such laws, it had better 
abdicate the few governmental functions which it does possess and let — 
the States exercise all of them. One who reads this decision is tempted 
to inquire-what the constitution of the United States was made for, and 


17 Sup. Ct. Rep. 656. 
VOL. XXI 30 
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in what respect it is better than the old articles of confederation. 
From the judgment of the court in this case, Mr. Justice Harlan alone 
dissented. That learned justice dissents a great deal, and whether he 
is right or wrong in this instance it would be perhaps presumptuous to 
say. If he is wrong, let us indulge the hope that we shall sometime 
have a constitution under which we shall have a government capable of 
enforcing its powers and maintaining its treaty obligations. If he is 
right —if, as we venture to hope, we have such a government as above 
suggested —let us further hope that we shall one day have a Supreme 
Court that will be able to recognize the fact. 


UnproressionaL Conpuct — InsertinG 1x A Brier Facts WHICH ARE 
not IN THE Recorp. —In the case of Schley v. Pullman Palace Car 
Co.,! although the counsel for the defendant in error succeeded in 
having the judgment, which he had obtained in the court below, 
affirmed on appeal in the Supreme Court of the United States, he re- 
ceived a lecture from the court for unprofessional conduct, which he 
will probably remember for some little time, and which we republish 
for the benefit of other members of the profession who exhibit a ten- 
dency to indulge in the same antics. In giving the opinion of the court, 
Mr. Justice Harlan said : — 


*‘Before entering upon the consideration of the case it is proper to notice the 
motion made in behalf of the plaintiff in error, to strike out certain parts of 
the printed argument filed by the counsel for the defendant in error. Not- 
withstanding the agreement that the case should be heard in the court below 
upon the single question referred to in the stipulation, the counsel for the 
defendant in error states many things which he declares to be ‘ incontrovert- 
ible facts,’ and within the knowledge of opposing counsel, but which are 
wholly unsustained by anything in the record. The motion to strike out re- 
lates to those matters. The excuse given for this breach of professional pro- 
priety is ‘the extreme brevity of the record.’ But it is the same record 
upon which counsel for the company succeeded for his client, and which, by 
agreement, contained all that was to be submitted to the court. The excuse 
given furnishes no apology whatever for his violation of the terms of the 
stipulation. Much less does it palliate his attempt to influence the decision 
here by reference to matters not in the record, and which he must have known 
could not be taken into consideration. It is only necessary to say that the 
facts dehors the record, which have been improperly introduced into the brief 
of the counsel for the defendant in error, have not in any degree influenced 
our determination of the case.”’ 


! 7 Sup. Ct. Rep. 730; affirming s. c., 25 Fed. Rep. 890. 
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Tue Evits or Corporations. — ‘‘ The objections which can be urged 
against corporate undertakings are in many respects quite similar to 
those which make against enterprises of public bodies like States and 
municipalities. 

The management is apt to be wasteful, and, still worse, inefficient. 
The owners of the property must select delegates to act for them, and 
these are not animated, to the same extent as the private business man, 
by that active, energetic principle of self-interest, to promote the per- 
manent welfare of the business intrusted to them. Only a portion of 
the property, and sometimes a small portion, belongs to the managers. 
Any loss due to mismanagement falls only in part on them, and 
even bankruptcy of the corporation fails to ruin them, owing to the 
fact that liability is limited to the amount of investment. Added to 
this is the fact that it is often to the interest of those who control cor- 
porations to bankrupt them. Speculative purposes are thus subserved, 
and property is often bought at auction sale by inside rings at greatly 
reduced rates. 

Again, the management of corporations, if honest, is necessarily slow 
and cumbersome. Directors must in some things act according to the 
expressed will of all the body of stockholders, which meets only at in- 
tervals of months, and often has a very imperfect understanding of the 
business in hand. Even when nearly everything is entrusted to the 
board of directors, one has all the difficulties inseparably connected 
with boards. It is impossible that there should be that quick, alert 
action, that seizure of advantages offered only for a moment, of which 
an ordinary private business man, accountable to no one, avails himself. 

All these disadvantages are illustrated most vividly in American rail- 
way history. There can be no doubt that our railways have cost our 
railway corporations twice what should have been paid for them, and 
bankruptcies and foreclosures are events of daily occurrence. 

In his Outlines of Lectures upon Political Economy, prepared for 
the use of his students, Professor Henry C. Adams summarizes in 
parallel columns the facts concerning the organization of business on a 
private basis and on a corporate basis. It is stated that one of the ad- 
vantages of the corporate basis is that the moral element is at its mini- 
mum, whereas it is at its maximum in business organized on the private 
basis. 

This may seem startling, but it is, with certain qualifications, true. 
Corporations are impersonal. Responsibility is divided, control is 
divided, and each one concerned in corporate enterprises feels that he 
cannot be held personally responsible for its immoral conduct. Thus 
we witness on the one hand public corruption fostered by corporations 
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as it never has been fostered by strictly private enterprises, and on the 
other a general oppression of labor whenever the temptation thereto has 
been great. An imstance may be found in the case of street car com- 
panies. Good and humane men have been interested in them, but they 
all oppress their employes if opportunity is offered. The working day, 
where it is not limited by strong combinations, as in New York, or by 
law, as in Maryland, is so long as to ruin health, shorten life, and for 
street car employés destroy any sound condition of that institution 
which is at once the pillar of the state and the foundation of our civil- 
ization, the family. I have searched in the great cities of this country 
for even one exception to prove the rule, but have not as yet found it. 

Finally, corporate accumulations of capital are so limitless that prac- 
tical monopolies become possible, and in some instances even now ex- 
ist. In these cases there is as severe oppression of the general 
public as either dare be attempted, or as will prove profitable. And the 
methods of corporations, in competition with individual enterprises in 
industry and commerce, are so unscrupulous, owing to the absence of 
the moral element, that they have degraded the conscience of the busi- 
ness community. Agents of a great corporation came to a private busi- 
nesseman in Baltimore and said, ‘ We want your business; sell out to 
us or we will ruin you.’ This he did, and is now in the employ of the 
corporation, chafing under the slavery which affords him a livelihood. 


This corporation pursues similiar methods everywhere.’’ — Professor 
Richard T. Ely, in Harper’: Magazine for May. 


Accipent Insurance — Lysurep Hanoinc Hivsetr Ixsane.— 
In the case of the Accident Insurance Co. of North America v. Cran- 
dal, the Supreme Court of the United States -holds that a policy of 
insurance against ‘* bodily injuries, effected through external, accidental 
and violent means,’’ and causing death or complete disability, which 
policy also provides that the insurance shall not extend to death or dis- 
ability which may have been caused, ‘‘ wholly or in part, by bodily iu- 
firmities or disease, or by suicide or self-inflicted injuries,’’ covers the 
case of the death of the insured by hanging himself while insane. In 
giving the opinion of the court Mr. Justice Gray said: — 


“The decisions upon the effect of a policy of life insurance which provides 
that it shall be void if the assured shall die by suicide, or ‘shail die by his own 
hand,’ go far towards determining this question. This court, on full considera- 


1 7 Sup. Ct.Rep. 685; affirming s.c., 27 Fed. Rep 40. 
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tion of the conflicting authorities upon that subject, has repeatedly and uni- 
formly held that such a provision, not containing the words ‘ sane or insane,’ 
does not include a self-killing by an insane person, whether his unsoundness of 
mind is such as to prevent him from understanding the physical nature and con- 
sequences of his act, or only such as to prevent him, while foresceing and pre- 
meditating its physical consequences, from understanding its moral nature and 
aspect.) In the last case, which was one in which the assured hanged him- 
self while insane, the court, repeating the words used by Mr. Justice Nelson 
when chief justice of New York, said that ‘ self-destruction by a fellow being 
bereft of reason can with no more propriety be ascribed to the act of his own 
hand than to the deadly instrument that may have been used by him for the 
purpose,’ and ‘ was no more his act, in the sense of the law, than if he had been 
impelled by irresistible physical force.’? In a like case, Vice-Chancellor Wood, 
(since Lord Chancellor Hatherley), observed that the deceased was ‘ subject to 
that which is really just as much an accident as if he had fallen from the top of 
ahouse.’?® And in another case Chief Justice Appleton said that ‘the insane 
suicide no more dies by his own hand than the suicide by mistake or accident,’ 
and that, under such a policy, ‘death by the hands of the insured, whether by 
accident, mistake, or in a fit of insanity, is to be governed by one and the same 
rule.’ 4 Many of the cases cited for the plaintiff in error are inconsistent with 
the settled law of this court, as shown by the decisions above mentioned. In 
this state of the law there can be no doubt that the assured did not die ‘ by sui- 
cide,’ within the meaning of this policy; and the same reasons are conclusive 
against holding that he died by ‘self-inflicted injuries.’ If self-killing, ‘ sui- 
cide,’ ‘dying by his own hand,’ cannot be predicated of an insane person, no 
more can ‘ self-inflicted injuries; ’ for in either case it is not his act. Nor does 
the case come within the clause which provides that the insurance shall not ex- 
tend to ‘death or disability which may have been caused whoily or in part by 
bodily infirmities or disease.’ If insanity could be considered as coming within 
this clause, it would be doubtful, to say the least, whether, under the rule of 
the law of insurance which attributes an injury or loss to its proximate cause 
only, and in view of the decisions in similar cases, the insanity of the assured, 
or anything but the act of hanging himself, could be held to be the cause of his 
deaths But the words ‘bodily infirmities or disease’ do not include insanity. 
Although, as suggested by Mr. Justice Hunt in Life Ins. Co. v. Terry,® insanity 


1 Life Ins. Co. v. Terry, 15 Wall. 5 Scheffer v. Railroad Co., 105 U. 
580; Bigelow v. Berkshire Ins. Co., S. 249, 252; Trew v. Railway Passen- 
93 U.S. 284; Insurance Co. v. Rodel, gers’ Assur. Co., 5 Hurl. & N. 211, and 
95 U. S. 232; Manhattan Ins. Co. v. 6 Hurl. & N. 839, 845; Reynolds v. Ac- 
Broughton, 109 U. S. 121; s.c.,3 Sup.  cidental Ins. Co., 22 Law T. (Nx. s.) 
Ct. Rep. 99. 820; Winspear v. Accident Ins. Co., 

° 109 U. S. 132 and 3 Sup. Ct. Rep. 42 Law T. (Nn. s.) 900; affirmed, 6 Q. 
105; Breasted v. Farmers’ Luan & B. Div. 42; Lawrence v. Accidental 
Trust Co., 4 Hill, 73. Ins. Co., 7 Q. B. Div. 216, 221; Schei- 

8 Horn v. Anglo-Australian, etc., derer v. Travelers’ Ins. Co., 58 Wis. 
Co., 30 Law J. (N. 8s.) Ch. An. 511; 7 15; 16 N. W. Rep. 47. 

Jur. (XN. 8.) 673. 15 Wall. 580. 

4 Eastabrook v. Union Ins. Co., 54 

Me, 224, 227, 229. 
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or unsoundness of mind often, if not always, is accompanied by or results from 
disease of the body, still, in the common speech of mankind, mental are dis- 
tinguished from bodily diseases. In the phrase ‘bodily infirmities or disease,’ 
the word ‘bodily’ grammatically applies to ‘disease’ as well as to ‘ infirmi- 
ties; ’ and it cannot but be so applied without disregarding the fundamental rule 
of interpretation that policies of insurance are to be construed most strongly 
against the insurers who frame them. The prefix of ‘bodily’ hardly affects the 
the meaning of ‘infirmities,’ and it is difficult to conjecture any purpose in in- 
serting it in this proviso other than to exclude mental disease from the enumera- 
tion of the causes of death or disability to which the insurance does not 
extend.” 


ProxmmatTe AND Remote DamaGes— DamaGes FROM THE INFECTION 
or THE WorKMEN BY SMALL-Pox ComMMUNICATED FROM 
Racs PurcHasep OF THE Derenpant. —In the case of Dushane v. 
Benedict,' the Supreme Court of the United States had occasion to con- 
sider a number of questions arising in an action of assumpsit, in the 
United States Cireuit Court for the Western District of Pennsylvania, 
by a rag-dealer against a firm of paper-makers, to recover the value of 
certain rags sold and delivered by him to them. The essential question 
was whether the defendants could recoup damages, growing out of the 
fact that the rags, when received by them from the plaintiff, were in- 
fected with small-pox to the knowledge of the plaintiff, which small-pox 
was communicated to the workmen of the plaintiff; and, if so, what 
damages could be included in the defendant’s recovery without being 
too remote. The court held that, under the remedial system existing 
in Pennsylvania, such damages could be recovered, and much of the 
very learned opinion delivered by Mr. Justice Gray is devoted to that 
question. Upon the question of the extent of the damages sustained 
by the defendants, there was distinct proof, not only that the rags were 
so infected with the small-pox that they could not be made into paper 
without injury to the workmen, but also that the defendants had paid 
out certain sums of money to support such of their workmen as had 
caught the small-pox from working among the infected rags, while so 
disabled by the disease; besides evidence tending to show that the 
defendants, in consequence of the injury to their business by the small- 
pox thus introduced in the rags among their workmen, were obliged to 
run their mill short-handed, and lost a considerable part of a profitable 
country trade. It was held that this evidence was competent for the 
consideration of the jury, and that the want of more full and definite 
proof of the amount of damages which resulted to the defendants from 
the unfitness of the rags to be manufactured into paper, while it might 


17 Sup. Ct. Rep. 696. 
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lessen the sum which the jury could find in the defendants’ favor, did 
not justify the court in withdrawing the defendants’ claim from the 
jury altogether. Upon the question of the measure of damages, the 
learned judge said : — , 

“«The damages recoverable for a breach of warranty, or for a false represen- 
tation, include all damages which, in the contemplation of the parties, or 
acccording to the natural or usual course of things, may result from the wrong- 
fulact. For instance, if a man selis hay or grain for the purpose of being 
fed to cattle, or such as is ordinarily used to feed cattle, and it contains a sub- 
stance which poisons the buyer’s cattle, the seller is responsible for the injury. 
So, if one sells an animal, warranting or representing it to be sound, which is in 
fact infected with disease, he is responsible for the damages resulting from a 
communication of the disease to the buyer’s other animals, either in an action 
of tort for the false representation,? or in an action on the warranty, either 
in tort’ or even in contract.‘ 


He also cited a case in Massachusetts,° which was an action to re- 
cover the price of a number of pigs sold in one lot, in which it was 
held that the defendant might set up in defense that the pigs sold were 
warranted or fraudulently represented by the plaintiff to be sound, and 
free from infectious or contagious diseases, and prove the existence of 
such a disease in some of the pigs at the time of the sale, which after- 
wards spread to the others, and of which they died. He also referred 
to the essential difference between the English and the American rule of 
damages in such cases; pointing out that the damages which the de- 
fendant may recoup by reason of a breach of warranty or a false 
representation, in respect of the goods sold or a defective performance 
of the work done, are only such damages as reduce the value of the 
goods sold or the work done; ® whereas, in this conntry the courts, in 
order to avoid a circuity of action, have gone further, and have allowed 
the defendant to recoup the damages suffered by him from any fault, 
breach of warranty or negligence of the plaintiff, growing out of and 
relating to the transaction in question.” 


1 French v. Vining, 102 Mass. 132; 
Wilson v. Dunville, L. R. 4 Ir. 249, and 
L. R. 6 Ir. 210. 

2 Mullett v. Mason, L. R. 1 C. P. 
559; Jeffrey v. Bigelow, 13 Wend. 518; 


5 Bradley v. Rea, 14 Allen, 20. 

® Davis v. Hedges, L. R. 6 Q. B. 
687. 

7 Harrington v. Stratton, 22 Pick. 
507, 517; Sawyer v. Wiswell, 9 Allen, 


Faris v. Lewis, 2 B. Mon. 375; Sherrod 
v. Langdon, 21 Iowa, 518; Marsh v. 
Webber, 16 Minn. 418 (Gil. 375). 

8 Packard v. Slack, 32 Vt. 9; Smith 
v. Green, 1 C. P. Div. 92. 

* Black v. Elliott, 1 Fost. & F. 595. 
See, also, Randall v. Newson, 2 Q. B. 
Div. 102. 


39,42; Bradley v. Rea, 14 Allen, 20; 
Rose v. Wallace, 11 Ind. 112; Withers 
v. Greene, 9 How. 213; Van Buren v. 
Digges, 11 How. 461; Winder v. Cald- 
well, 14 How. 454; Lyon v. Bertram, 
20 How. 149, 154; Railroad Co. v. 
Smith, 21 Wall. 255; Marsh +. McPher- 
son, 105 U. 8.709, 717. 
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Recent Decisions oF THE SupreME Court or THE Unitep States 
on Hapeas Corpus. — The fact that the Supreme Court of the United 
States has no appellate jurisdiction in criminal cases, has been a sub- 
ject of frequent observation and regret; and the jurisdiction would no 
doubt have been long since conferred, if it had not been for the over- 
crowded state of itsdocket. That tribunal is, however, gradually taking 
to itself such a jurisdiction, through the writ of habeas corpus. This 
writ, it is well known, is used in that tribunal only as an incident to 
the exercise of its appellate jurisdiction; since, except in one or two 
limited cases, such as actions affecting embassadors, it has no original 
jurisdiction. The necessity of some mode of appeal from the void and 
illegal sentences of the inferior Federal tribunals has pressed itself upon 
that court so forcibly since its decision in Ex parte Lange,' as to result 
in the frequent granting of the writ of habeas corpus to discharge pris- 
oners who are held under sentences of the inferior Federal judicatories 
in criminal cases, which sentences are void for want of jurisdiction, as 
distinguished from being merely erroneous or irregular.2_ The juris- 
diction is a beneficial one, and, so far, it seems to have been exercised 
in favor of law and justice. In the recent case of Ex parte Harding,’ 
the court, distinguishing between a sentence void for want of juris- 
diction and asentence which is merely erroneous by reason of some 
irregularity committed in the course of the trial, declined to dis- 
charge the prisoner on the ground that an alien who had declared 
his intention to become a citizen had sat as a member of the grand 
jury that found the indictment. In Ex parte Bain, Jr.,4 the de- 
cision is of more importance. A summary of it can best be made by 
quoting the syllabus which was written by Mr. Justice Miller, who de- 
livered the opinion of the court: — 


‘The declaration of Article 5 of the Amendments to the Constitution, that 
‘no person shall be held to answer for a capital, or otherwise infamous, crime, 
unless on a presentment or indictment of a grand jury,’ is jurisdictional, and 
no court of the United States has authority to try a prisoner without indictment 
or presentment in such cases. The indictment here referred to is the presen- 
tation to the proper court, under oath, by a grand jury, duly impaneled, of a 
charge describing an offense against the law for which the party charged may 
be punished. When this indictment is filed with che court, nochange can be made 
in the body of the instrument by order of the court, or by the prosecuting 
attorney, without a resubmission of the case to the grand jury. And the fact 


118 Wall, 163. 8 7 Sup. Ct. Rep. 780. 
* Ex parte Parks, 93 U.S. 118; Ex * 7 Sup. Ct. Rep. 781. 
parte Wilson, 114 U. S. 420; s.c. 5 
Sup. Ct. Rep. 935. 
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that the court may deem the change immaterial, as striking out of surplus 
words, makes no difference. The instrument, as thus changed, is no longer the 
indictment of the grand jury which presented it. This was the doctrine of the 
English courts under the common law. It is the uniform ruling of the Ameri- 
can courts, except where statutes prescribe a different rule, and it is the im- 
perative requirement of the provision of the constitution above recited, which 
would be of little avail if an indictment once found can be changed by the pro- 
secuting officers, with consent of the court, to conform to their views of the 
necessity of the case. Upon an indictment so changed the court can proceed 
nofurther. There is nothing, in the language of the constitution, which the 


prisoner can ‘ be held to answer.’ A trial on such indictmentis void. There is 
nothing to try.” 


In other words, a man cannot, under the constitution of the United 
States, be held to answer fora crime under an indictment which is 
returned by the United States District Attorney and not by the grand 
jury; or, what is the same thing, under an indictment which is sub- 
stantially changed by the government’s attorney, by amendment, after it 
has been returned by the inquisitorial body. In the opinion of the 
court the question of the power to amend indictments receives consid- 
erable discussion. It is scarcely necessary to say that the power to 
amend such instruments in matter of mere form is not at all questioned.! 


Tue OF THE BLarr Epucationat — We have 
read with much pleasure an address of the Hon. Daniel H. Chamber- 
lain, of New York, before the Yale chapter of the Phi Beta Kappa at 
Linonia Hall, New Haven, on the 9th of last February. It is issued in 
pamphlet form in the best style of print employed at the job printing 
office of the New York Evening ost. Governor Chamberlain takes 
strong ground in opposition to the measure pending before Congress 
known as the Blair Educational Bill. This bill, it is known, appropriates 
annually for eight years a sum of money ranging from $7,000,000 in 
the first year to $15,000,000 in the third year and $5,000,000 in the 
last year, making an entire appropriation in one bill of $77,000,000. 
It provides that this great sum shall be ‘‘ divided and paid out in the 
several States and Territories, in that proportion which the whole number 
of persons in each, who, being of the age of ten years and over, cannot 
read and write, bears to the whole number of such persons in the 


1The following authorities are 
cited: Rex v. Wilkes, 4 Burr. 2527; 
Hawk. P. C. book 2, chap. 25, sect. 97; 
Stark. Cr. Pl. & Pl. 890; Com. v. Child, 


13 Pick. 200; Com. v. Mahar, 16 Pick. 
120; Com. v. Drew, 3Cush. 279; State 
v. Sexton, 3 Hawks (N. C.), 184; Peo- 
ple v. Campbell, 4 Park. Cr. R. 387. 
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United States.’’ Governor Chamberlain strongly assails the measure, 
not only on grounds of general policy, but also as a measure which is 
clearly unconstitutional. It is only in respect of the latter proposition 
that we feel concerned with the address. We fully concur with his 
**dogmatism ’’ when he says: — 


**We may, for example, assert dogmatically that the constitution has created 
a government of strictly delegated, defined and limited powers, and that no 
power not so delegated, can be constitutionally exercised by the government of 
the United States, or by any branch thereof. Starting with this, we are forced 
to ask of this bill what clause, line, phrase, provision, expressly or impliedly, 
confers on the national government — on Congress, or the Executive, one or 
both, the power here claimed? Unquestionably an implied power is as valid 
and authoritative as an express power. What grant of power then, expressly 
or by implication, warrants this bill? Whoever examines this subject will agree 
with me in again asserting dogmatically that it is not found in that clause of the 
constitution,! which grants to the Congress the power to dispose of and make 
‘all needful rules and regulations respecting the territory or other property be- 
longing to the United States.’ This clause has been the warrant heretofore for 
the gift by the Congress to the States of vast areas of the public lands of 
the nation, and, in some instances, of the proceeds of the sale of such lands; 
but moneys in the treasury — proceeds of the ordinary taxation and revenues 
of the government — no man, to my knowledge, has ever claimed are either the 
territory or the other property belonging to the United States. With like dog- 
matism, we may assert that the words of the preamble of the constitutiou, 
*we, the people, in order to * * * promote the general welfare * * * 
do ordain and establish this constitution, — do not constitute a grant of power 
of any kind, or for any purpose. Having asserted this, we may now assert 
with equal positiveness that if the power claimed is anywhere conferred by the 
constitution, it is by the words of Article I., section 8: ‘the Congress shall 
have power — 

‘1. To lay and collect taxes, duties, imposts, and excises, to pay the debts and 
provide for the common defense and general welfare of the United States.’ ”’ 


He then proceeds to argue, with unanswerable force, that the power 
to enact such a measure cannot be derived from the ‘* general welfare ”’ 
clause of the constitution; pointing out that, under no interpretation 
which that instrument has hitherto received, can such a measure be 
said to concern the ‘‘ general welfare of the United States.’’ The pro- 
moters and defenders of this scheme, if asked to point out the ground 
afforded by the constitution for the exercise of such a power to dis- 
tribute money raised by taxation, could not give a better answer 
than that given by the first grave-digger: ‘‘ Why, here in Den- 
mark.’’ If Congress should see fit to make such use of the surplus in 


1 Art. IV., sec. 3, par. 2. 
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the treasury, no means would be found to bring the question of the 
constitutionality of the act to a decision in the Supreme Court of the 
United States. This the authors of the bill knew, and in pushing for- 
ward the unwarrantable scheme they therefore proceed with the assur- 
ance of Lady Macbeth: ‘* What need we care who knows it, when none 
can call our power to account.’’ 

We venture to think that no warrant can be found in the constitution 
for the laying of taxes, whether in the form of customs duties or other- 
wise, for the promotion of particular manufactures, unless such manu- 
factures are so clearly connected with the national defense or the 
national life as to be regarded as concerning ‘‘ the public welfare of the 
United States.’’ We take it that no warrant in the constitution can be 
found for such taxation in furtherance of objects which have not such a 
relation to the national welfare that Congress would be justified in aid- 
ing them with a direct subsidy —as Congress has heretofore assisted 
steamship lines, and as the German government has built up the beet 
sugar industry. But laws of this kind are beyond the reach of judicial 
overthrow. So far as we are aware, the constitutionality of tariff laws 
has never been a subject of contest in the judicial courts. We venture 
to think that the Blair Educational Bill is a twin iniquity, in respect of 
its entire want of constitutionality, with so much of our tariff laws as 


permits the laying of duties t» foster such industries as the making of 
maccaroni, of baby carriages and of dog collars. 


Wiraprawixe Incompetent Testrmoxy By Instructions. — The Su- 
preme Court of the United States has put its sanction upon the doctrine 
that, where incompetent evidence 1s admitted, the error may in general 
be cured by the judge withdrawing the evidence by instructions — that 
is, by instructing the jury to disregard it.1_ The oase came up from the 
Supreme Court of Utah Territory. It was a prosecution for the crime 
of murder. A post mortem examination of the deceased had been 
made by asurgeon. This surgeon was allowed, against the objection 
of the defendant, to give his opinion as to the direction from which the 
blow was delivered, after he had stated that his examination of the 
body had enabled him to form an intelligent opinion upon that point. 
The Supreme Court of the United States, in an opinion delivered by Mr. 
Justice Field, held (1) that the evidence was admissible, and (2) that 
if not admissible, the error was cured by the act of the court in with- 


1 Hopt v. People, 7 U. S. Sup. Ct. Rep. 614. 
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drawing it by an instruction. 
said: — 


Upon the second point Mr. Justice Field 


‘‘It is true, in some instances, there may be such strong impressions made 
upon the minds of a jury by illegal and improper testimony, that its subsequent 
withdrawal will not remove the effect caused by its admission; and in that case 
the original objection may avail on appeal or writ of error. But such instances 
are exceptional. The trial of a case is not tobe suspended, the jury discharged, 
a new one summoned, and the evidence retaken, when an error in the admission 
of testimony can be corrected by its withdrawal, with proper instructions from 
the court to disregard it. We think the present case one of that kind.” 


In addition to the cases cited by the learned justice,’ other rulings 
are found which sustain the view of the court.? It is not to be dis- 
puted, however, that it is a slovenly practice for a judge at nisi prius 
to allow testimony to be rehearsed before the jury, subject to future 
decision as to its competency or relevancy. The subject has been ably 
illustrated by an anecdote. Judge Cobb, of the Supreme Court of 
Kansas, after retiring from that bench, engaged as a practitioner at 
Kansas City, Mo. While at that bar, although an old man, he learned 
from the Missouri barristers the habit of arguing his points in a forci- 
ble manner. In fact, he found that forcible argument was necessary in 
order to hold the attention of the court. A judge of one of the courts 
before which he practiced had fallen into the habit of admitting all 
sorts of testimony, subject to the right to withdraw it by the instruc- 
tions. One day Judge Cobb objected to the admission of certain testi- 
mony, and the judge ruled that it might go in, at least ‘‘ for what it 
was worth,’’ and that, if afterwards found to be irrelevant, he would 
withdraw it by instructions, and no harm would be done. Thereupon the 
learned barrister excitedly drew from the stove an ‘ron poker, and 
pointing it white-hot and towards his Honor <aid in furious tones: 
** Will your honor allow me to thrust this poker into your bowels?” 
The learned (7) judge, half paralyzed with fear, evidently thinking 
that the counsel had been seized with a sudden fit of emotional insan- 
ity, stammered out: ‘‘ No! No! No!”’ ‘* Yes! Yes! Yes!” shouted 
the furious barrister; ‘‘ It can easily be withdrawn, and no harm will 
be done!’’ By an instantaneous transition, the bar, witnesses and 
audience passed from a shiver of astonishment to a convulsion of 


1 State v. May, 4 Dev. 330; Good- Mich. 369; Specht v. Howard, 16 Wall. 
now v. Hill, 125 Mass, 589; Smithe. 6564. 

Whitman, 6 Allen, 562; Hawes v. Gus- 2 Davisv. Peveler, 65 Mo. 189. 
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laughter. Instead of fining the able and courageous lawyer for con- 
tempt, the judge found himself overborne by the logic of the oc- . 
casion. He listened to the objections to the testimony, and ruled it 
out. Whenever afterwards he attempted his old practice of admitting 
testimony of doubtful competency with the understanding that it might 
afterwards be withdrawn by an instruction, counsel would refer him to 
the latest exposition of the law on this subject, entitled ‘‘ Cobb on Ad- 
missions and Withdrawals.’’ 


Oprxtons or Witnesses. —In giving the judgment of the Supreme 
Court of the United States upon the first proposition stated in the pre- 
ceding paragraph, Mr. Justice Field said: —- 


“The opinions of witnesses are constantly taken as to the result of their ob- 
servations on a great variety of subjects. All that is required in such cases is 
that the witnesses should be able to properly make the observations, the result 
of which they give; and the confidence bestowed on their conclusions will 
depend upon the extent and completeness of their examination, and the ability 
with which it is made. The court below, after observing that every person is 
competent to express an opinion upon a question of identity, as applied to 
persons in his family or to handwriting, and to give his judgment in regard to 


the size, color and weight of objects, and to make an estimate as to time and 


distance, cited a great number of cases illustrative of this doctrine. We quote 
a passage containing them. ‘ He may state his opinion,’ says the court, ‘ with 
regard to sounds, their character, from what they proceed, and the direction 
from which they seem to come.! Non-experts have been allowed to testify 
whether certain hairs were human; *?that one person appeared to be sincerely 
attached to another: * as to whether another was intoxicated; ‘ as to whether a 
person’s conduct was insulting; 5 as to resemblance of foot-tracks;® as to value 
of property when competent; ‘as to market value of cattle, derived from news- 
papers;° whether there was hard pan in an excavation; * whether one acted as 
if she felt sad; # as to rate of speed of a railroad train on a certain occasion; !! 


1 State v. Shinborn, 46 N. H. 497; 
Com. v. Pope, 103 Mass. 440; Com. v. 
Dorsey, 103 Mass. 412. 

2 Com. v. Dorsey, 103 Mass. 412. 

3 McKee v. Nelson, 4 Cow. 355. 

* People v. Eastwood, 14 N. Y. 562. 

5 Raisler v. Springer, 38 Ala. 703. 

® Hotchkiss v. Germania Ins. Co., 5 
Hun, 90. 

7 Brown v. Hoburger, 52 Barb. 15; 
Bank v. Mudgett, 44 N. Y. 514; Bedell 
v. Long Island R. Co., Jd. 367; Swan v. 


Middlesex Co., 101 Mass. 173; Snyder 
v. Western Union R. Co., 25 Wis. 60; 
Brackett v. Edgerton, 14 Minn. 174 
(Gil. 134). 

® Cleveland R. Co. v. Perkins, 17 
Mich. 296. 

® Currier v. Boston & Maine R. R., 
34 N. H. 498. 

1 Culver v. Dwight, 6 Gray, 444. 

1 Detroit, etc., v. Van Steinburg, 17 
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as to whether noisome odors render a dwelling uncomfortable ;! whether the 
witness noticed any change in the intelligence or understanding or any want of 
coherence in the remark of another.’? Upon the same principle, the testimony 
of the physician as to the direction from which the blow was delivered was 
admissible. It was a conclusion of fact, which he would naturally draw from 
the examination of the wound. It was not expert testimony in the strict sense 
of the term, but a statement of a conclusion of fact, such as men who use their 
senses constantly draw from what they see and hear in the daily concerns of 
life.’ 


Tue Exercise or Tue Veto Power. — Some of our legal contem- 
poraries have been criticising the action of Gov. Hill, of New York, in 
vetoing an act passed by the legislature of that State known as ‘‘ the 
Crosby High License Bill.’’ The veto was put upon two grounds: 1. 
That the act was special legislation, because it applied only to the 
cities of New York and Brooklyn, notwithstanding the fact that, in a 
majority of the cities and towns of the State, the number of dram-shops 
was greater than in these two cities, in proportion to the population. 
2. Because some of its provisions were unconstitutional. Upon this 
latter point the message was accompanied by an opinion from the 
attorney-general and another opinion from Ex-Judge Comstock, sus- 
taining the Governor’s view. How the opinion of a private counselor 
at law came to be taken on the question, we are not informed, unless 
he was employed by the enemies of the measure to furnish such an 
opinion. We know of no precedent for it. In almost any'city it is 
well known that an ‘‘opinion’’ on almost any side of any mooted 
legal question could be purchased from nominally reputable counsel for 
$100, at any time during the last twenty years. 

The objection of Gov. Hill to the measure, on the ground of its being 
special legislation, seems to be a soundone. New York is afflicted with 
the same condition of things which afflicts New Jersey, Missouri and 
other States. The people of the rural districts are quite willing to gov- 
ern the large cities by measures which they are not willing to enact for 
the government of themselves. Elections in St. Louis were controlled 
by local officials, until the enactment of two successive laws which had 
the result of placing the whole machinery of the registration of voters 
and the conduct of elections in the hands of an officer appointed by the 
late Governor. This appointee turned out to be a mere tool or 
creature of the ringsters and fixers of a political party. Under his admin- 


1 Kearney v. Farrel, 28 Conn. 317. 5 Conn. Mat. Life Ins. Co. v. Lath- 
2 Barker v. Comins, 110 Mass. 477; rop, 111 U. S. 612-620; 4 Sup. Ct. Rep. 
Nash v. Hunt, 116 Mass. 237. 533. 
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istration the local elections have been characterized by the grossest 
corruption. One of his deputies is now in the penitentiary, under a 
conviction in the United States Circuit Court. Other of his creatures 
have been convicted in that court, and others no joubt will be. We 
merely allude to this to show the possibilities which exist in the rural 
government of cities. So much of Gov. Hill’s veto as proceeds upon 
the ground that the rural members of the legislature were willing to 
impose upon New York and Brooklyn laws which they were not willing 
to enact for themselves, rests upon a sound principle. 

Upon the question of the constitutionality of the measure, we, of 
course, venture no opinion. We are, however, in accord with much 
that has been said by some of our learned legal contemporaries upon 
the question of the impropriety of the Governor of a State vetoing an 
act of the legislature on the ground of its being unconstitutional. In 
this case, for instance, there were, no doubt, more lawyers than one in 
the two houses of the legislature of New York, as able as Gov. Hill, 
who supported this measure and voted for it. Their opinions upon its 
constitutionality are presumptively as good as his. The Governor of a 
State is not an aptly constituted tribunal or magistracy for settling the 
constitut onality of acts of the legislature. Under our American system 
this power is vested in the judicial tribunals, and the history of our 
government has shown that it has been exercised by them with firm- 
ness, and yet in a conservative manner. They have always proceeded 
upon the’ principle that an act of the legislature ought not to be set 
aside unless the conflict between it and the organic law is plain and un- 
mistakable ; and even then, if it can be upheld in part it will be done. 
But Gov. Hill, by his veto message, backed by the opinion of an At- 
torney-General and of a private counselor at law, the latter probably 
retained by the enemies of the measure, prevents the question of the 
validity of the bill from ever coming before the proper tribunals for 
settlement. 

In this exercise of the veto power Gov. Hill has the example of his 
eminent predecessor, Gov. Cleveland. The latter was never known as 
a very great lawyer; but he vetoed a bill reducing the fares upon an 
elevated railway of New York City, on the ground that it would be an 
invasion of the company’s implied charter privileges, and consequently 
unconstitutional. In this Gov. Cleveland was, no doubt, unaware that 
it has been the undoubted common law of England for two hundred 
years, and declared to be the common law in this country by the 
Supreme Court of the United States, that the regulation of the 
charges of common carriers is an appropriate subject of legislation. 
Lord Hale laid it down in his treatise, De Jure Maris et Portibus. 
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Corporations, when they receive their charters, presumably receive 
them subject to the obligations and burdens imposed upon them by the 
common law; and, unless the exclusive power is conceded to them of 
regulatiug their tolls and charges, no sound principle can be discovered 
for the conception that an act of the legislature requiring them to re- 
duce their tolls and charges is unconstitutional. Nevertheless, the 
masses of the people, and even the greater portion of the bar, are so 
ignorant of the principles of constitutional law, that this veto was 
thought to be a sound and conservative exercise of the veto power. It 
may have been conservative, but it was placed on an unsound basis. 


Taxation — Ricut or THe Tax-pPayeR TO Notice anp Opportunity 
To Be Hearp. —In Re McPherson,! the Court of Appeals of New York 
had occasion to consider the question, whether a statute of that State 
imposing a tax upon collateral inheritances, afforded notice to the tax- 
payer, such as satisfies the rule that the tax-payer is entitled to notice 
and an opportunity of being heard with reference to the value of his 
property and the amount of the tax which is to be imposed, otherwise 
his property is taken from him without due process of law. The rule 
is conceded by the court.? The court, after examining in detail the 
provisions of the statute, conclude that it sufficiently provides for a notice 
and hearing in respect of all parties interested, and therefore secures to 
the tax-payer that due process of law which is his constitutional right. 

The question is one of very considerable interest. In the case of 
general taxes, which are levied by known officers and at a time and place 
pointed out by law, the tax book being open to public inspection, and 
the tax-payer being allowed time and an opportunity of appearing be- 
fore the Board of Assessors and making objections and being heard 
with reference thereto,— the public nature of the proceeding and the 
certainty in respect of dates and places afford sufficient notice to 
satisfy the constitutional requirement, without the necessity of the 
tax-payer receiving special notice. Where, however, a revising board 
of assessors is required to give notice before raising the assessed valu- 
ation of any person’s property, and it nevertheless raises such valuation 
without giving the required notice, its action is void.* But where the 


1 6 Cent. Rep. 781, 791. 194; State v. Anderson, 33 N. J. L. 82; 

2 The court cite Stuart v. Palmer, Commissioners v. Lang, 8 Kan. 284, 
74.N. Y. 183; Railroad Tax Case, 8 287; Kansas Pacific R. Co. v. Russell, 8 
Sawy. 238; Hagar v. Reclamation Dis- Kan. 558; Cleghorn v. Postlewaite, 43 
trict, 111 U. S. 701. Ill. 428; Darling v. Gunn, 50 Ill. 424, 

3 Pacific R. Co. v. Cass County, 53 428; Lowell v. Wentworth, 6 Cush. 
Mo. 17, 29; State v. Drake, 33 N.J.L. 221. 
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statute does not require notice to be given, there is a conflict of au- 
thority upon the question whether, when an assessment has been once 
made, it can be increased by a revising board without notice to the 
owners. In California and Nebraska it is held that, although the statute 
emp wers such a board so to act, without giving notice to the person 
to be injuriously affected by its action, yet such notice must neverthe- 
less be given; since no person ought to be deprived of his property 
without an opportunity of being heard. In the opinion of those courts, 
the injustice of doing this counterbalances the inconvenience of giving 
notice.! In one of these cases it is intimated that the legislature can- 
not confer power upon such a board to proceed without notice, since 
this would infringe that provision of the constitution which declares 
that no man shall be deprived of his property without due process of 
law.? Mr. Justice Cooley expresses the opinion that notice of the pro- 
ceedings in such cases and an opportunity for a hearing, of some de- 
scription, are matters of constitutional right.* On the other hand, the 
Supreme Court of Illinois has held, in a suit in equity to enjoin the 
collection of a railroad tax, that it is not necessary that a corporation, 
whose property is assessed for taxation by the State Board of Equali- 
zation, shall have notice of the assessment, or of the rules adopted 
whereby to determine the value of the property, or that it shall have the 
right to appeal from the assessment.‘ This decision has been expressly 
approved by the Supreme Court of the United States.° In the case 
where it was approved, it was charged tbat the State Board of Equal- 
ization of Illinois had increased the valuation of railroad property, as 
reported by the State Auditor, without notice to the companies, and 
without sufficient evidence that it ought to be done; and it was strenu- 
ously urged that, for want of this notice, the whole assessment of the 
property and levy of the taxes were void. But the court held other- 
wise. Mr. Justice Miller, in giving the opinion of the court, said: ‘‘ It 
is hard to believe that such a proposition can be seriously made. If 
the increased valuation of property by the board without notice, is 
void as to railroad companies, it must be equally void as to every 
owner of property in the State, when the value assessed upon it by the 
legal assessor has been increased by the Board of Equalization. How 
much taxation would thus be rendered void it is impossible to say. 
The main function of this board is to equalize the assessment over the 


1 Patten v. Green, 13Cal. 325; Sioux 8’ Cooley on Taxation, 266. 
City, ete., R. Co. v. Washington County, * Porter v. Railroad Co., 76 111.561, 
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2 South Platte Land Company v. § Railroad Tax Cases, 92 U. S. 575, 
Buffalo County, 7 Neb. 253, 258. 617, 618. 
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whole State. If they find that a county has had its property assessed 
too high in reference to the general standard, they may reduce its 
valuation; if it has been fixed too low, they may raise it to that 
standard. When they raise it in any county, they necessarily raise 
it on the property of every individual who owns any in the county, 
Must each one of these have notice and a separate hearing? If a 
railway company is, by law, entitled to such notice, certainly every 
individual is equally entitled to it. Yet if this be so, the expenses 
of giving notice, and the delay of hearing each individual, would 
render the exercise of the main function of this board impossi- 
ble. The very moment you come to apply to the individual the right 
claimed by the corporation in this case, the absurdity is apparent. 
Nor is there any hardship in the matter. The board has its time of 
sitting fixed bylaw. Its sessions are not secret. No obstruction exists 
to the appearance of any one before it to assert a right or redress a 
wrong; and in the business of assessing taxes this is all that can be 
reasonably asked.’’! Following this decision, it has been held that, 
while the property of a tax-payer has once been assessed for taxation, 
the assessed valuation cannot, without impairing his constitutional 
right, be raised, without giving him some sort of notice of the proceed- 
ing and an opportunity to be heard, — yet the actual communication of 
such fact to the tax-payer is not necessary. The fact that a public 
statute, of which every one must take notice, creates an official board 
vested with such a power, and requires it to meet for that purpose on 
certain days, to publish notice of such meetings, in the newspapers and 
by hand-bills, and provides that persons so assessed shall have an op- 
portunity to attend its proceedings and be heard with reference thereto, 
so far as they may be affected by them, was regarded as all that the 
legislature is bound to concede. The court reasoned that, the power of 
the government to raise revenue being necessary to its very existence, 
its exercise must take place within a wide range of legislative discre- 
tion, and ought not to be hedged about or hampered by unnecessary 
restrictions imposed by the judicial courts.® 


Cuaw-Bacon Law. — The case of Cornelison has fallen into a new 


complication, and one which threatens to make it still more celebrated. 


As stated in a former number of this Review, his conviction for bru- 
tally assaulting Judge Reid, whereby the latter was driven to commit 


1 Ibide 609, 610. 2 State ex rel. v. New Lindell Hotel 


Co., 9 Mo. App. 450, 458. 
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suicide, was finally affirmed in the Court of Appeals, which is the 
highest court of judicature in Kentucky. Under this sentence Corneli- 
son went to the county jail, there to serve for a term of three years. 
He was whiling away his time in jail with plenty of leisure on his hands, 
when a justice of the peace by the name of Stofer, instigated by the 
exertions of the prisuner’s outside friends, set his massive intellect at 
work upon the case, and especially upon the legal question which had 
been determined by the Court of Appeals, namely, whether the English 
common law touching the subject of aggravated assaults was in force in 
Kentucky. ‘This comedy would not have assumed a serious aspect but 
for the fact that justices of the peace have in Kentucky the power to issue 
writs of habeas corpus, and to hear and determine the same when there 
is no judge of a court of record in the county.!_ This seems to have been 
the case at the time. With this great question "Squire Stofer wrestled 
valiantly, and finally determined the Court of Appeals had committed 
‘¢urrah,’’ and that he must overrule them and release Cornelison. This 
he did, on the 5th of May. Cornelison was re-arrested on new process, 
and (alas for Magna Charta, the Declaration of Independence and the 
principles of Anglo-Saxon liberty), "Squire Stofer was also arrested 
under a statute of Kentucky and charged with willfully and maliciously 
assisting a prisoner to escape. As the Circuit Court was about to 
assemble, the learned ’Squire discreetly gave bail for his appearance to 
answer any charge which the grand jury might prefer against him, and 
Cornelison has resumed his previous leisurely though restricted exist- 
ence, with abundance of time for contemplation, especially upon the 
question of the propriety of a member of the bar horsewhipping a judge 
of the court whose decisions he does not like, the two being members of 
the same church. 

There is a sober side to this question, when it is made known that 
there is good law,— at least what we in Missouri are bound to consider 
good law,— for the conclusion that the judgment of ‘Squire Stofer in 
overruling the Court of Appeals and in discharging Cornelison from a 
sentence confirmed by it, under his writ of habeas corpus, is a final and 
conclusive adjudication of Cornelison’s right to liberty, which will 
make his re-arrest unlawful. This was distinctly ruled in the case of 
Ex parte Jilz.2 In that case an infamous scoundrel had seduced a 
young girl in his employ, and then murdered her in endeavoring to 
commit a criminal abortion upon her. He was tried for the abortion 
in the St. Louis Court of Criminal Correction, convicted and sentenced 
to undergo a term of imprisonment in the St. Louis County jail for 


1 Bethurum v. Black, 11 Bush, 628. 2 64 Mo. 205. 
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one year, and to pay a fine of $500. Under this sentence he was com- 
mitted to jail, and thereafter he applied for a habeas corpus to a judge 
of the Circuit Court of St. Louis County, which court had no appellate 
or superintending jurisdiction over the St. Louis Court of Criminal 
Correction, — the law at that time being that appeals lay from either 
court to the St. Louis Court of Appeals. The judge of the Circuit 
Court, conceiving that the judge of the Court of Criminal Correc- 
tion had no power, under the special law relating to that court, 
to sentence Jilz to imprisonment in the county jail, discharged him 
under the habeas corpus from such imprisonment. After Jilz was 
thus discharged, a new commitment was issued out of the Court 
of Criminal Correction, upon which he was again arrested and im- 
prisoned under his sentence. He brought a new habeas corpus in 
the St. Louis Court of Appeals, which, as just stated, had immediate 
appellate and a general superintending jurisdiction over both the St. 
Louis Court of Criminal Correction and the Circuit Court of St. Louis 
County. This court held that the sentence imposed by the Court of 
Criminal Correction upon Jilz was legal and valid, that the act of the 
circuit judge in discharging him was void, and remanded him to cus- 
tody under his sentence.! A third writ of habeas corpus was sued out 
in the Supreme Court, and that court, disregarding the judgment of 
the Court of Appeals, and declining to consider whether or not the sen- 
tence of the Court of Criminal Correction was legal, held that the de- 
cision of the judge of the Circuit Court in discharging Jilz of his 
sentence was absolutely conclusive upon every other court, and, pro- 
ceeding to give effect to that decision alone, again discharged him. In 
giving the opinion of the court, Norton, J., said: ‘* Judge Lindley, of 
the Circuit Court, having thus acquired jurisdiction of the person and 
subject-matter, was authorized and required to determine the question 
as to the legality of the imprisonment, and whether he decided errone- 
ously or not, is immaterial. The discharge of the prisoner, being in 
favor of personal liberty, is final and conclusive. In proceedings by 
habeas corpus this court [meaning the Supreme Court], only exercises 
original jurisdiction. and in issuing the writ and determining the ques- 
tions arising under it, possesses no more power than is possessed by a 
Circuit or County Court, or any judge or officer authorized by law to 
issue the writ and authorized to remand, admit to bail or discharge the 
prisoner, according to the circumstance of the case.’’? It is true that 
this decision is somewhat weakened by the fact that it was rested 
largely on the authority of the decision of the Supreme Court of Errors 


1 Ex parte Jila, 3 Mo. App. 243. 2 64 Mo, 210, 211. 
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of New York in Ex parte Yates.!_ But the Supreme Court of Missouri 
overlooked the important fact that the decision of that case in 6 John- 
son was itself distinctly overruled in the same court very soon after.? 

When this decision was rendered, the legislature of Missouri took 
alarm at the prospect of what might happen, if one court of co-ordinate 
jurisdiction could thus revise the sentences of any other court in the 
State, without its own errors being subject to correction by appeal or 
writ of error, and enacted the following statute: ‘‘ No person shall be 
entitled to the benefit of the provisions of this chapter for the reason 
that the judgment, by virtue of which such person is confined, was 
erroneous as to time or place of imprisonment; but in such cases it 
shall be the duty of the court or officer before whom such relief is sought 
to sentence such person to the proper place of confinement, and for the 
correct length of time, from and after the date of the original sentence, 
and to cause the officer, or other person having such prisoner in charge, 
to convey him forthwith to such designated place of imprisonment.’ * 
This statute does not seem to have helped the matter very much; since, 
if two county court judges (who in Missouri are mere administrative 
officers like members of the board of supervisors), in Illinois, get a pris- 
oner before them on habeas corpus, who is held in the penitentiary 
under a sentence which has been confirmed by a decision of the Supreme 
Courts, or who, under a like sentence, is being taken out to the gallows, 
and discharge him, it is no more than legal error; since they have the 
same jurisdiction in the use of the writ as the Supreme Court has; and 
if, disregarding the decision of the Supreme Court, they proceed to 
award a new sentence and to carry it into execution, they do nothing 
more than exercise a power which the statute gives them. In other 
words, in exercising their jurisdiction under the writ or habeas corpus, 
they have precisely the same power to overrule the Supreme Court 
which ’Squire Stofer had to overrule the Kentucky Court of Appeals. 
This thing is just as liable to happen in Missouri as in Kentucky, with 
the possible exception that when it happens in Missouri it will happen 
under the sanction of a decision of the highest court of the State pro- 
pounded with owl-like gravity and supported by an overruled case in 
the State of New York. It should be observed, however, that the Court 
of Appeals of Kentucky have taken a more sensible view of this ques- 
tion. A justice of the peace, in that State, has no power, under the 
writ of habeas corpus, to revise the decisions of the Circuit Courts 


' 6 Johns. 337; reversing s. c. in 3 Missouri Laws of 1877, p. 261, sec. 
the Supreme Court, 4 Johns. 318. 1; R. S. Mo. 1879, sec. 2688. 
2 Yates v. Lansing, 9 Johns. 395. 
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even, and when he undertakes to do so his judgment is void and is not 
to be obeyed by the sheriff or jailer.! 

Meantime what is to be done with ’Squire Stofer? He cannot be 
punished for the erroneous exercise of a jurisdiction which the law 
gives him, any more than any other judicial officer can. If he comes 
out of his present trouble, the present of a distillery and a stud horse 
from the friends of Mr. Cornelison would be no more than a fitting 
compliment to his shining talents. At all events some means should 
be provided for elevating him above the humble sphere which he has so 
signally adorned, but in which his aspiring genius has been cabined, 
cribbed, confined. Perhaps the State Board of Immigration of Texas 
might induce him to settle in that commonwealth. There, he might 
employ his conspicuous abilities in instructing the Court of Appeals that 
their recent conclusions that the omission of the foreman of a jury to cross 
the ¢ of *‘ guilty ’’ so that it appears as ‘ guilly’’ is immaterial,? while 
the omission of the letter / in the same word making it read ‘‘ guity”’ 
is a fatal defect,? is clear ‘‘ urrah,’’ and that the unfortunate prisoner 
who was found to be ‘‘guilly’’ merely, is entitled to be enlarged on 
habeas corpus. 


FeperaL Decisions. — Vols. 16 and 17, pp. 768, 920. Arranged by 
Wm. G. Myer, St. Louis, Mo. The Gilbert Book Co., 1886-1887. In 
the last volume of this Review we noticed cordially several of the 
earlier volumes of this series, and so fully that we need add, for the 
benefit of our readers, only that these volumes merit the good words 
then said of their predecessors. Volume 16, on Estates of Decedents, 
must be of very general utility. Mr. Schouler, one of the general edit- 
ors of the series, was the special editor of this volume. In volume 17, 
edited by Mr. Crowell, after a few pages upon Estoppel, the book re- 
lates to the topic of Evidence, a subject unlimited as litigation. Taken 
together these are among the most important and useful of the whole 
series. 


Srory’s Lecat Dicest. — We have before us Story’s Legal Digest 
and Directory of Lawyers for the current year, published by F. C. 
Story & Co., of New York, an attractive volume of 1032 pages. We 
like it. The compilations of the laws of the various States have been 
made, generally at least, by local lawyers of undoubted fitness for the 


} Bethurum v. State, 11 Bush, 682. 3 Harwell v. State, 2S. W. Rep. 
? Partain v. State, 2S. W. Rep. 854. 606. 
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work, and lawyers whose names appear were selected, it is said, by Mr. 
Story, whom we had favorably known personally for many years, while 
he was aiding to give to Hubbell’s Legal Directory its recognized merit 
and wide circulation. Now that there are two such books in the field, 
covering the same ground, they will be put to the severest tests of 
relative merit, and the profession certainly will be the gainer. 


Osituary Notice or Hon. Samvuet H. Treat. — Samuel H. Treat, late 
Judge of the United States Court for the Southern District of Illinois, 
was born in Plainfield township, Otsego County, New York, June 21, 
1812. He was a son of Samuel and Elsie (Tracy) Treat, and had three 
brothers and three sisters, all of whom preceded him to the tomb, ex- 
cept one sister, Mrs. H. S. McClure, of Laporte, Ind. He was also dis- 
tantly related to Judge Treat, of St. Louis, Mo. 

The early years of the deceased jurist were spent on his father’s farm 
in Otsego County, and his early education was obtained in the district 
schools of his locality. With a strong bent for the legal profession, 
young Treat, when in his eighteenth year, quit the farm and went to the 
village of Richfield, a few miles away, and there commenced the study. 
of law in the office of Judge Holdridge, with whom he remained until he 
was admitted to the bar. 

In the spring of 1834, at the youthful age of twenty-two, he left the 
home of his nativity and came to Illinois, settling in Springfield; which 
was then the seat of justice of Sangamon County, and since the capital of 
the State. Shortly after his arrival here, he formed a partnership for the 
practice of the law with George Forquer, a half-brother of Thomas 
Ford, who was Governor of the State from 1842 till 1846. Forquer 
had been Attorney-General of Illinois, and at the time of which we 
speak was Receiver of the Land Office at Springfield. Their partner- 
ship was dissolved by the death of Mr. Forquer in 1837, and thereaf- 
ter Treat practiced his profession alone. 

During the same year (1837), he was married in Jacksonville, Ill., 
to Miss Ann F. Bennett, of Springfield. She was a native of Virginia, 
a handsome and amiable woman, of quiet and refined manners and was 
highly esteemed by her friends. Mrs. Treat departed this life about 
four years ago at a good old age. They had no children. 

Mr. Treat began his long and eminent judicial career in 1839. In 
that year he was appointed by Gov. Carlin to the office of Circuit 
Judge, to fill a vacancy caused by the resignation of Judge Stephen T. 
Logan, in the new judicial circuit composed of the counties of Sanga- 
mon, Christian, Macon, McLean, Menard, Logan and Tazewell. Treat 
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was subsequently elected by the Legislature to this position, in which 
he served until February 15, 1841, when he was transferred to the 
Supreme Bench of the State, where he served continuously (with‘one 
re-election by the people in 1848) till his appointment by President 
Pierce, March 3, 1855, to be judge of the Federal court for the South- 
ern District of Illinois. 

Prior to this time Illinois had constituted but one Federal district, of 
which Mathaniel Pope was judge. Upon the death of the latter in 
1851, Judge Thomas Drummond was appointed and served until the 
division of the State into two Districts, when he was retained for the 
Northern district, and Treat was appointed for the Southern District. 

Judge Treat performed the onerous duties of this important office 
with rare ability and unwavering firmness and clearness of judgment, 
for thirty-two years, and at the time of his demise was the oldest 
judge with one or two exceptions on the United States bench. He was 
aman of tall and commanding presence, naturally dignified, and had 
many of the qualities of the great judge. His opinions were character- 
ized by simplicity and terseness of expression, intricate questions of 
law and fact being disposed of in a few plain words: and yet few of 
his decisions were ever reversed by the Supreme Court. Upon the 
bench he was the living embodiment of truth ‘and justice, always court- 
eous to lawyers and litigants, but immovable as a rock where princi- 
ple was concerned. In politics he was a sterling Democrat of the old 
school, but he never obtruded his political feelings or sentiments into 
his judicial acts or opinions. 

Judge Treat was domestic in his tastes and somewhat eccentric in his 
habits and passed much of his time at home with his books. In the 
course of his long life he had collected one of the finest private (mis- 
cellaneous) libraries in the State. 

Judge Treat died after a comparatively brief illness, at his residence in 
Springfield, on Sunday afternoon, March 27, 1887, in the seventy-fifth 
year of his age. His obsequies took place on the 29th at St. Paul’s Epis- 
copal Church in that city, of which he had been a warden and vestryman 
from the organization of the parish fifty years ago. The solemn re- 
ligious services were conducted by the Rev. Bishop Seymour, after 
which the mortal remains of the venerable jurist were deposited by the 
side of his companion in Oak Ridge Cemetery. 

At a preliminary meeting of the Springfield Bar, to take action in re- 
lation to the death of Hon. Samuel H. Treat, Ex-Gov. Palmer, on 
taking the chair, paid a fitting tribute to his memory, in. which he 
said: — 

‘**T have known him, as you all have known him, as a judge of sin- 
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gular purity of life, of very earnest devotion to his judicial office, with- 
out taking much part in other public duties. And I suppose it may 
be said of him with as much truth as of any man who has ever been a 
judge, that there has been no day in his life when any man doubted his 
integrity or judicial impartiality, or questioned his capacity for his place. 
Judge Treat was a singularly modest man, and it is remarkable that 
in the earlier reports of the Supreme Court of this State. the decisions 
rendered by Treat are brief, terse and pointed, manifesting no dispo- 
sition on his part to display judicial learning. He seemed totally des- 
titute of that ambition which has impaired the opinions of many of 
our judges with mere rhetoric. He had no ambition apparently beyond 
the simple discharge of his duty. * * * 

‘* It will afford me great pleasure at this place or any other to bear 
my most earnest testimony to his worth, and to do what I can to assist 
in commemorating and preserving the memory of his valuable services 
to the country.”’ 
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THE ENGLISH ANALYTICAL JURISTS. 


Los ANGELEs, CaL., May 11, 1887, 
Lucien Eaton, Esq., Managing Editor: . 

Dear Sir: A friend of mine has been very much shocked by the sentiments 
appearing over my name in the article entitled ‘* The English Analytical Jurists” 
in the March-April number of the AMERICAN Law REvIEw, and I have been led 
by this to think that it would be well to make in writing the explanation I ver- 
bally made to you when you were in Los Angeles. 

The article was originally sent to Mr. Jones with a ietter explanatory of the 
author’s views. The manuscript was forwarded to you, I presume, without the 
letter, — which was correct, as the letter itself was a personal one to Mr. Jones. 
In the letter I explained that I had attempted in the article to express, in brief 
and logical form, the theory of the law intended by Mr. Austin, and which now 
almost universally prevails in England and in this country; and that, in order to 
make the article more readable, it had been written as though by an advocate of 
the theory; but that I did not wish it to be considered as expressing my own 
views. On the contrary, I stated that [ regarded the theory as a mass of min- 
gied nonsense and absurdity, and that its general reception appeared to me one 
of the most unaccountable of all human delusions. My name was not ap- 
pended to the manuscript, and you also probably observed that it was stricken 
from the proofs to which it had been added. I should perhaps have written to 
you fully, but as I had already written to Mr. Jones, I thought it unnecessary 
The article is, in fact, a fair and accurate, and a pretty full statement of the 
modern English theory of jurisprudence as taught by the authors cited; and 
which, in fact, every man who accepts Blackstone’s definition of the law, or 
that of the New York Civil Code, must hold in order to be logical; and if it 
does not express the views of American lawyers generally, it is simply owing to 
their immense capacity for holding in their heads without discomfort at one 
and the same time, the most irreconcilable and inconsistent opinions. The 
general reception of the theory appears to me to be disgraceful to English and 
American lawyers, and I could think of no better way of refuting it than its 
simple statement. It was with this object that the article was prepared. Will 
you kindly insert this explanation, or so much of it as you may think proper in 
the next number of your REview? 

Yours truly, 
Gro. H. SMITH. 


The foregoing letter explains itself fully. Of course the editors of the 
Review could not, by the omission of a signature, leave themselves 


chargeable with the article in question, which no doubt many of our 
readers regard as sound, in spite of the opposite opinion of the writer. 
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CAN THE HOUSE OF REPRESENTATIVES ABROGATE TREATIES? 


To the Editor of the American Law Review: 


In reading Mr. Fisher's article in your last number I find this statement: ! 
“The House may become independent of both the Senate and President, by re- 
fusing to appropriate money for carrying a treaty into eftect.”’ Now, I wish to 
inquire whether such a state of affairs has ever existed since the constitution 
was adopted? Would not a member of the House of Representatives be violat- 
ing his oath of office in refusing to make such a law, or to pass a bill for such an 
appropriatiou, since a treaty made by the President and ratified by the Senate 
is said to be ‘‘ the supreme law of the land?” Please answer in your next num- 
ber, and oblige 

Yours, very truly, 


F. M. Jackson. 
GRAND BEND, KANSAS. 


ANSWER. 


To the Editor of the American Law Review: 


Mr. Jackson says that in my article in the last number of the REview on the 
independence of the departments of the government he finds the following sen- 
tence: ‘*The House may become independent of both the Senate and the Presi- 
dent, by refusing to appropriate money for carrying a treaty into effect.’? The 
rest of his letter implies that he doubts the statement. 

First of all, the gentleman misquotes me. If he will look at the passage 
again, he will see that I did not say that ‘‘ the House may become independent,” 
etc., but, that ‘*the House may perhaps become independent.’’ I said perhaps, 
because the question is supposed to be a doubtful one. If any one will 
read Story on the Constitution, fourth edition, section 1841, he will see the 
question quite exhaustively treated, and will also see, from what the great com- 
mentator and his learned editor, Judge Cooley, say, that it is unsettled. I 
believe it was the celebrated Horace Binney who said, that before asking a con- 
stitutional question, it was a good plan to read over afew pages of Story and 
see if he had not answered it. 

But I care nothing about the word ‘ perhaps.’’ I am willing the sentence 
should stand in the positive form, for I think the probabilities are in favor of 
its correctness. In passing an appropriation for the British Treaty of 1794, the 
House of Representatives declared that, although they were willing to give the 
money in that instance, yet they would not be bound to do so if they disap- 
proved of the treaty. The subject was again debated in a question which arose 
in the British Treaty of 1815, and, according to Story, the House reversed their 
former decision; but some think their action decided nothing either one way or 
the other. The debate over the treaty by which we acquired Alaska also raised 
the question, but the House, though they gave no positive opinion, seemed in- 
clined to the idea that they were masters of the situation and could give or 
withhold the money, as they chose. The argument on one side is that a treaty, 


1 p. 223, cl. 5. 
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when made by the President and Senate, is by the constitution part of the su- 
preime law of the land, and the House of Representatives are bound to do every. 
thing necessary to carry it into effect. But, on the other hand, the question may 
be asked, suppose the President and Senate should make a treaty containing a 
provision clearly unconstitutional, could the House of Representatives consci- 
entiously and without violating their oaths appropriate the public money to 
carry out a treaty which they knew to be unconstitutional? The constitution 
puts no limit on the subjects which may be included in the treaty-making 
power, except of course the implied one that it must not violate other parts of 
the constitution. Pomeroy maintains that the right of the President and Senate 
to make treaties is an enormous, and as yet unworked, mine of executive power, 
Surely the House of Representatives ought to be allowed to check this power 
when it goes estray. Again, suppose the President and Senate should make a 
treaty containing a clause appropriating a sum of money to a certain purpose, 
If the House of Representatives were bound to give the money, their constitu- 
tional right of originating appropriations would be taken away and given to 
the President and Senate. 
I have the honor to remain, 
Very truly yours, 
SIDNEY G. FISHER. 
706 WALNUT STREET, PHILADELPHIA. 


REGULATION OF CORPORATIONS. 


To the Editor of the American Law Review: 


In the kind and complimentary review of my work on Police Power, which 
appeared in your last issue, the reviewer expressed the desire to have my 
opinion on the possible distinction between private individuals and private 
corporations, in the matter of regulation of employment of servants and of 
rates and prices. I have referred to this distinction in sections 179, 192 of 
** Police Power.”’ In the latter section, I state that corporations which receive 
no peculiar franchise from the State, like the stone mason association referred to 
by the reviewer, may ‘‘ be subjected to such a regulation [of rates and prices], 
because the very creation of the corporation, which constitutes an authority for 
the compact combination of the capital of many persons in one business, may 
be considered a special franchise, increasing the power of those who compose 
a corporation over the property and the necessities of others.' The point is so 
valuable a one in constitutional law, that I consider it pardonable for me to re- 
fer to the places in the book in which the matter is touched upon, and which 
has escaped the attention of the reviewer. Iam 

Yours truly, 
CHRISTOPHER G. TIEDEMAN. 

COLUMBIA, Mo. 


1 See p. 590 of Police Power. 
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CAPITAL PUNISHMENT. 


To the Editor of the American Law Review: 


Your note headed ‘Delay in Criminal Punishment,’ in the late number of 
your REVIEW concludes with the question: ‘But is it not possible to havea 
speedy, safe and orderly criminal procedure, which shall result in punishing 
the guilty, protecting the innocent, and conserving the interests of society? ” 
The answer to this is so obvious that it would seem to have been intentionally 
suggested by the query itself: Not until some other mode of punishment is substi- 
tuted for hanging. Indeed, although my own opinion has always inclined that 
way, I have never been so firmly convinced that the day is past when capital 
punishment could be justified, on the ground of expediency any more than of 
morals, as upon pondering the force of the words quoted. 

Laying down my sheet to assure myself that you had not previously taken a 
different ground, I have looked over the back numbers of my REVIEw, and have 
been rewarded by my finding a note on page 609 of vol. 17, which might I think 
be appropriately reproduced in this connection. 

Truly yours, 


B. P. Moore. 
BALTIMORE, April 26, 1887. 
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BOOKS RECEIVED. 


INDEX TO MARYLAND Decisions from Fish, Harris & McHenry to Sixty-first 
Maryland Reports, including Bland & Johnson (with references to the Digest), 
By James T. Ringgold, of the Baltimore Bar. Baltimore: John Murphy & Co. 
1886. pp. 1155. 

THE AMERICAN DECISIONS, containing the cases of general value and author- 
ity decided in the courts of the several States, from the earliest issue of the 
State Reports to 1869. Compiled and annotated by A. C. Freeman. Vols. 83, 
84, 85. San Francisco: Bancroft-Whitney Co. 1887. 

Tue AMERICAN Reports, containing all decisions of general interest 
decided in the Courts of Last Resort of the several States, with Notes and 
References. BylIrving Browne. Vol. 56. Albany: John D. Parsons, Jr., Pub- 
lisher. 1887. 

Law OF INTERSTATE COMMERCE, especially as applied to the ‘‘ Act to Regu- 
late Commerce,”’ approved February 4, 1887. With Notes of Decisions. By J. 
C. Harper, of the Cincinnati Bar. pp. 225. Cincinnati: Robert Clarke & Co. 
1887. 

AMERICAN AND StTaTE ConstiTuTIONS: A Study of their Growth. By Henry 
Hitchcock, LL. D. New York and London: G. P. Putnam’s Sons. 1887. 

[A thoughtful and scholarly address, delivered by Dr. Hitchcock before the New 
York State Bar Association, at its tenth annual meeting at Albany, January 18, 


1887, and published by the Messrs. Putnam in their ‘‘ Questions of the Day” 
series. ] 
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DIGEST OF RECENT CASES. 


DIGEST OF CASES IN THE LAW PERIODICALS. 


[The purpose of this department of the REVIEW is to advise the profession of the points 
decided in the latest reported cases of importance, and to show how complete reports of 
the same may be obtained. To this end, a syllabus of each case is given, together with the 
name, date and page of the journal where the case is reported.) 


NAME. ABBREVIATION, ADDRESS. 
Albany Law Journal, 
American Law Record. Cincinnati, V. 
American Law Register. .L. Philadelphia, Pa. 
Atlantic Reporter. Atl. & St. Paul, Minn. 


PUBLISHED. PRICE. 
Albany, N. Y. 5 15 


Canada Law Journal. 
Canadian Law Times. 
Central Law Journal. 


Toronto, Can. 
Toronto, Can. 
St. Louis, Mo. 


Central Reporter. Rochester, N. Y. 
Chicago Legal News. Chicago, ti. 
Criminal Law Magazine and ; 

Reporter. Jersey City. Bimonthly. 
Criminal Law Reporter. L s Austin, Texas. Weekly. 
Daily Law Record. 3 Boston, Mass. 

Daily Register. Daily Reg. New York. 
Eastern Reporter. East. Rep. Albany, N. Y. 
Federal Reporter. Fed. & St. Paul, Minn. 
nternal Revenue Record. New York. 
nsurance Law Journal. . J. New York. 

irish Law Times. i Dublin, Ireland. 


ournal of Jurisprudence. Edinburg, Scotland. 
Kansas Law Journal. 

Kentucky Law Reporter and : 
Journal 1. Louisville, Ky. 


Topeka, Kan. 


Law Journal. . J. London, Eng. 
Law Times. L.T. Scranton, Pa. 
Lancaster Law Review. Lancaster, Pa. 
Legal Adviser. lo Chicago, Ill. 
Legal Intelligencer. Phila Pa. 
Legal News. Leg. N. Montreal. Can. 
Luzerne Legal Register. a Wilkesbarre, Pa. 
Maryland Law Record. Md. L. 4 Baltimore, Md. 
New England Reporter. Rochester, N. Y. 
Northeastern Reporter. St. Paul, Minn. 
Northwestern Reporter. St. Paul, Minn. 
New Jersey Law Journal. N. J. a Newark, N. J. 
Pittsburg Legal Journal. Pittsb. L. J. Pittsburg, Pa. 
Pacific Reporter. Pac. Rep. St. Paul, Minn. 
Railway and Corporation Law 

Journal, Railw. & Corp. L. J. New York, N. Y. 
Reporter. Rep. Boston, Mass. 
Southeastern Reporter. St. Paul, Minn. 
Southern Reporter. St. Paul, Minn. 
Southwestern Reporter. St. Paul, Minn. 
Supreme Court Reporter. St. Paul, Minn. 
Virginia Law Journal. Richmond, Va. 
Washington Law Reporter. Washington, D. C. 
Weekly Law Bulletin. Columbus & Cin., O. 
Weekly Notes of Cases. »N.O. Philadelphia, Pa. 
Western Reporter. West. Rep. Rochester, N. Y. 
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ABANDONMENT, see EMINENT DOMAIN. 
ABATEMENT, see NUISANCE. 


ACTION.— [Death— Survival of actions] — Action for death does not survive at 
common law.— By the common law of Connecticut an action for personal injuries does 
not survive to the administrator of the person injured; and there is no statute in that 
State by virtue of which a common-law action for personal injuries is revived, or made 
to survive to an administrator of the person injured. — Davis v. New York, etc., R. Co., 
Sup. Jud. Ct. Mass., 3 N. Eng. Rep. 408. 
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ACTION — Continued. 

2—. —. —. [Private international law]— Action for death from injury 
happening in another State. — Where an injury occurs in another State, which would 
be the foundation of au action at common-law, and it is known that the law of that State 
is the common-law, it may be inferred, in an action brought in this State, that the trans- 
action is governed by its rules as applied here, in the absence of evidence to the con- 
trary; but where it is shown by the law of the State where the injury occurred that the 
action abated on the death of the person injured, while by the law of this State such an 
action survives, the law of this State can have no such extra-territorial effect as to give 
aright of action here, Itis the right of each State to determine by its laws under what 
circumstances an injury to a person will afford a cause of action. It may give to a party 
injured by the carelessness of a railroad company a cause of action, or make the cor- 
poration responsible by indictment or other proceeding for a fine or damages, which 
shall go to the State, to the relatives of the injured party, or any other person named, 
Where such a remedy is provided by statute, it supersedes the remedy which thereto- 
fore existed at the common law. — Ibid. 


3.—. —. [Parties — Trustee —Creditors] — Trustee not compelled to account 
by separate creditors. — The trustee of an insolvent debtor cannot be obliged, in 
separate actions at law brought by individual. creditors, to show that he had faithfully 
and honestly administered, and that nothing more was due from the proceeds of the 
property of the debtor than had already been paid over. The remedy of the creditors 
was by a bill in equity brought on behalf of all the creditors who had become parties to 
the trust. — Hinds y. Cattle, Sup. Jud. Ct. Mass., 3 N. Eng. Rep. 338. 


ADMIRALTY, see SUPREME Court U. S. 
ADULTERATED MILE, see EVIDENCE. 


ADVERSE POSSESSION. — (Highway — Municipal corporation] — Acquiring 
right to use of public street by adverse possession—Lot owner building 
beyond line of public street. —In an action by a city against the owner of a lot in the 
city for erecting a building on his lot so as to encroach on a public street, it appearing 
that he had been in open, continued, and adverse possession for twenty-five years of the 
ground vccupied by the building, and the line of the building had been accepted and 
used by the public as the line of the street during all that time, held, he had gained title, 
as against the public, to the ground thus occupied. — [See, also, Gregory v. Knight, 50 
Mich, 61-64, 14 N. W. Rep. 700; Coleman rv. Flint & P. M. Ry. Co.,31 N. W. Rep. 47, 48; 
Lyle v. Leasia, Id. 23-25.) — City of Big Rapids v. Comstock, Sup. Ct. Mich., 31 N. W. Rep. 
811. 


ALTERATION OF INSTRUMENT, see SURETIES. 
AMENDMENT, see CRIMINAL PROCEDURE. 
ANOTHER ACTION PENDING, «ce EVIDEXCE. 
APPEAL, see HABEAS CORPUS. 

ARREST, see FALSE IMPRISONMENT. 

ASSAULT, see MASTER AND SERVANT. 


ASSIGNMENT, see Goop WILL; LIFE INSURANCE; FRAUDULENT CONVEYANCE; 
MECHANICS’ LIEN; PAYMENT; TRADE-MARK. 


ASSIGNMENT FOR CREDITORS. — Assignee no power to attack fraudulent 
mortgages of assignor.— An assignee for the benefit of creditors cannot in an action 
of replevin brought by him, question or seek to set aside a prior mortgage of his assignor, 
on the ground that it was made by the assignor with intent to hinder, delay, or defraud 
his creditors; following Kloeckner wv. Bergstrom, 30 N. W. Rep. 118, and Charles Banm- 
bach Company wv. Miller, Jd, 850.— Frost v. Citizens’ Bank, Sup. Ct. Wis., 32 N. W. Rep. 110. 


2.—. [Mortgages — Preferences of creditors])— When assignment to secure 
particular creditors is a general statutory assignment. — The making by an in- 
solvent firm, and the acceptance by certain bona Ade creditors, of deeds and mortgages, 
all made at one time and covering all the property of such insolvents, both as individ- 
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ASSIGNMENT FOR CREDITORS — Continued. 

uals and as partners, to prefer and secure the debts of such creditors, is not in effect a 
“general assignment,” within the meaning of Code Iowa, sec. 2115, providing that a gen- 
eral assignment by such debtor, not made for the benefit of all his creditors, shall be 
void. —([Bonns v. Carter (Neb.), 31 N. W. Rep. 381, and note; Van Patten v. Burr, 52 
Iowa, 521, 3 N. W. Rep. 524; Burrows v. Lehndorff, 8 lowa, 96; Fromme v. Jones, 13 lowa, 
476; Lampson v. Arnold, 19 Lowa, 479; Farwell v. Howard, 26 lowa, 381; Kohn v. Clem- 
ent, 58 Jd. 589, 12 N. W, Rep. 550; and Gage v. Parry, 29 N. W. Rep. 822.) — Aulman v. 
Aulman, Sup. Ct. lowa, 32 N. W. Rep. 240. 


3. —. [Preference] — Right to prefer creditors.—In the absence of legislation for- 
bidding it, a debtor, even though insolvent at the time, may convey his property so as 
to give one creditor a preference over another. — [See, also, Stiles v. Hill, 62 Tex. 430; 
Jackson v. Harby, 65 Tex. 713; National Bank v. Lovenberg, 63 Tex. 506; Waterman v. 
Silberberg, 2 8S. W. Rep. 575.] — Scott v. McDaniel, Sup. Ct. Texas, 3 8. W. Rep. 291. 

4, ——. [Secured creditors — Dividends] —Secured creditors may receive divi- 
dends under the assignment. — In Rhode Island, if one makes an assignment for the 
equal benefit of all creditors in proportion to their respective claims, some of the credit- 
ors being secured by mortgage, and some not, all of them may bring in their claims in 
full, and have dividends accordingly, and, if a secured debt is so reduced by the divi- 
dends that the security will more than pay it, the assignee must redeem it for the bene- 
fit of the creditors.—[Re Knowles, 13 R. 1, 90, disaffirmed and overruled. Citing 1 Story Eq. 
Jur., sec. 564b; Bisp. Eq., sec. 343; Jones, Pledges, sec. 587; Mason v. Bogg,2 Mylne & C. 
443; In re Xeres Wine Shipping Co., L. R.3 Ch. 771; Moses v. Ramlet, 2 N. H. 488; Westv. 
Bank of Rutland, 19 Vt. 403; Walker v. Baxter, 26 Vt. 710; Findlay v. Hosmer, 2 \’onn. 350; 
Logan v. Anderson, 18 B. Mon. 114; Citizens’ Bank of Paris v, Patterson, 78 Ky. 291; 
Shunk’s Appeal, 2 Pa. St. 304; Miller’s Estate, 82 Pa. St. 113; Van Mater rv. Ely, 12 N. J- 
Eq. 271; Evertson v. Booth, 19 Johns. 486; Jervis v. Smith, 7 Abb. Pr. (N. 8.) 217; Bates 
v. Paddock (LIL), 9 N. E. Rep. 257. See also Third National Bank v. Lanahan (Md.),7 
Atl. Rep. 615, and note.] — Allen v. Danielson, Sup. Ct. R. L., 8 Atl. Rep. 705. 


ASSUMPSIT.— [Quantum meruit —Railway companies] — Refusal to perform 
agreement to grant annual pass on railway. — The plaintiffs having performed 
services for the defendant under a special agreement that they should receive therefor 
an annual pass over the defendant’s road, and the defendant having then refused to 
give the pass, the plaintiffs may recover upon the quantum meruit for their services; the 
vaiue of such a pass being deemed to be impossible of prvof, or of estimation asa 
measure of damages. — Brown vy. St. Paul, etc., R. Co., Sup. Ct. Minn., 51 N. W. Rep. 941. 

—. See CORPORATIONS. 


ATTACHMENT, see CorPORATIONS. 


ATTORNEYS AND COUNSELORS. — [Attorney's lien—Contingent fee] — 
Attorney's lien or contingent fee under contract with client, when not im- 
paired by settlement between the parties. — Where the plaintiff, in an action for 
damages for a personal injury, agrees in writing with his attorney to pay him one-third 
of the amount that may be ultimately recovered, and a judgment is recovered for $2,000, 
an! the attorney enters on the judgment docket notice of “‘an attorney’s lien on this 
judgment for $2,000 for services rendered plaintiff in this cause,” and the judgment is 
reversed and the claim compromised by the parties for $1,650, the lien so entered is 
binding upon the defendant to the extent of one-third the amount agreed upon in the 
settlement. — Winslow v. Central Iowa R. Co., Sup. Ct. lowa, 32 N. W. Rep. 330. 

2—. (Summary jurisdiction] — Extent of summary jurisdiction over attor- 
neys.—The summary jurisdiction which a court has over an attorney as an officer 
of the court extends not only to him, when employed as such in suits depending in 
court, but also to any matter in which he has been employed by reason of his profes- 
sional character.—[{Re Aitkin, 4 Barn. & Ald. 47,49; Grant’s Case, 8 Abb. Pr. 357; Ex parte 
Staats, 4 Cow. 76; Ex parte Cripwell,5 Dowl. P. C. 689; De Wolfe v. , 2 Chitty, 68; 
Re Knight, 1 Bing. 91; Re Aitkin, 4 Barn. & Ald. 47; Tharratt v. Trevor, 7 Exch. 161; 
In Moulton v. Bennett, 18 Wend. 536.] — Anderson y. Bosworth, Sup. Ct. R. 1.,3 N. Eng. 
Rep. 639. 

—. See CONSTITUTIONAL LAW; CONTRACTS. 
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ATTORNEY’S LIEN, see ATTORNEYS AND COUNSELORS. 
BAILMENT, see INNKEEPER. 


BANES AND BANKING.— [Check — Notice] —Check or draft does not bind bank 
until notice by presentment.— Without deciding the mooted question whether a 
dratt of a person on a bank in which he has deposits operates as an equitable assign. 
ment of the fund so on deposit to the holder of the check, to the amount of it, it is clear 
that such check or draft does not bind the fund in the hands of the bank until it has 
notice of the draft or check by presentation for payment or otherwise. Until then, other 
checks drawn afterwards may be paid, or other assignments of the fund, or part of it, 
may secure priority by giving prior notice. — Laclede Bank v. Schuler, Sup. Ct. U.S.,7 
Sup. Ct, Rep, 644. 


2.——. [Drafts — Collections — Insolvency] — Collecting bank cannot appro- 
priate proceeds to pay debt of insolvent intermediate bank. — Where a bank 
indorses a draft for collection to another bank, which bank, in turn, indorses it also 
for collection to a third bank, and that bank collects it, held, it cannot apply the 
proceeds to a debt due it by the second or intermediate bank, that bank having 
become insolvent, but the proceeds belong to the bank first making the indorse- 
ment, the restrictive indorsements giving notice of such ownership to the collect- 
ing bank. It is not a question of agency as to which bank the collecting bank is 
agent of, but the rights of the parties are determined by the fact that the collecting 
bank knowing, from the indorsements, to which bank it belonged, is liable as a trustee, 
to such owner, for the proceeds. —[The court cite Allen v. Merchants’ Bank of New 
York, 22 Wend. 215; Montgomery Co. Bank v. Albany City Bank, 7 N. Y. 459; Reaves v. 
State Bank of Ohio, 8 Ohio St. 466; Kent v. Dawson Bank, 13 Blatchf. 237; Bradstreet 
v. Everson, 72 Pa. St., Hoover v. Wise, 91 U. S. 308; Sweeny v. Easter,1 Wall. 166; Cecil 
Bank yv. Farmers’ Bank of Maryland, 22 Md. 148; Sigourney v. Lloyd, 8 Barn & C, 622,5 
Bing. 25; Treultel v. Barandon, 8 Taunt. 100; Blaine v. Bourne, 11 R. I. 119. See, also, 
White v. National Bank, 102 U. 8S. 658; Hook v. Pratt, 78 N. Y. 371; 1 Daniel, Neg. Inst., 
secs, 386, 698, et seg.; Story, Prom. Notes, sec. 143; Hyde v. First Nat. Bank, 7 Biss. 156.] — 
City Bank v. Weiss, Sup. Ct. Texas, 38. W. Rep. 299. 


See CORPORATIONS. 

BEQUESTS, see WILLS. 

BIGAMY, see CRIMINAL PROCEDURE. 
BLIND MAN, see NEGLIGENCE. 


BOYCOTTING.— [Information] — Sufficient information under Connecticut stat- 
utes. — An information which alleges that the defendants conspired to threaten and 
use means (the boycott) to intimidate the Carrington Publishing Company to compel 
it, against its will, to abstain from doing an act (to keep in its employ workmen of its 
own choice) which it had a legal right to do, and to do an act (employ the defendants 
and such persons as they should name) which it had a legal right to abstain from doing, 
charges acts clearly prohibited by the statute.—State vy. Glidden, Sup. Ct. Errors Conn., 
3.N. Eng. Rep. 849. 


2.—. -—. [Motive —Malicious]— What motive renders the act malicious. — 
As charged in the information, the defendants’ purpose was to deprive the Carrington 
Publishing Company of its liberty to carry on its business in its own way, although in 
doing so it interfered with no right of the defendant. The motive was to gain an ad- 
vantage unjustly and at the expense of others, and therefore the act was legally cor- 
rupt. As a means of accomplishing the purpose, the parties intended to harm the Car- 
rington Publishing Company, and therefore it was malicious. — Jbid, 


3. ——. ——. Depriving workmen of employmentand employer of their services 
The intormation also alleged that another purpose of the defendants was to injure 
and oppress John E. Skinner, and seven other workmen of the Carrington Publishing 
Company, by depriving them of their employment; an offense is thus charged within 
the contemplation of the statute. — /bid. 


4.- 
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BOYCOTTING — Continued. 

4.—. —. [Conspiracy — Intent] — When criminal intent concurred in by sev- 
eral becomes a crime. — The intention of one man, so long as it does nothing, is not 
a crime which the law will take cognizance of, and so of any number of men acting 
separately. But when several men form the intent, and come together and agree to 
carry it into execution, this agreement is a step ia the direction of accomplishing the 
purpose, and is a crime, It is no answer to say that the conspiracy was for a lawful 
purpose; to better their own condition; to fix and advance their rate of wages, and 
further their own material interest. They had not the right to say to the Carrington 
Publishing Company: “ You shall do this, or we will ruin your business.” The fact 
that the threat is designed as a means to an end, and that end in itself considered a 
lawful one, does not divest the transaction of its criminality. — [bid. 


5.—. —-. [Extortion]— Allegation of purpose to extort money charges a 
crime.— The allegation in the information that one object of the defendant was to 
extort money from the Carrington Publishing Company by means which are unlawful, 
charges a crime. — Jbid. 


6. —. ——. [Malice — Corruption] — Wholesale boycotting malicious and cor- 
rupt. — The charge that this conspiracy contemplated the wholesale boycotting of the 
patrons of the Carrington Publishing Company, states an offense within the statute 
Prima facie, such conduct must be regarded as malicious and corrupt. — Ibid. 


.—. —. —. Conspiracy to ruin another’s business by boycotting is crim- 
inal.—It is also alleged that the piracy t lated boycotting as a means to 
anend sought. If the defendants, in their handbills and circulars, used the word in its 
original sense, in its application to the Carrington Publishing Company, there can be no 
doubt of their criminal intent. If it means absolute ruin to the business of the person 
boycotted, unless he yields, then itis criminal. It is apparent that the purpose of this 
conspiracy, or the means by which it was to be accomplished, or both, were not only 
unlawful, but were in some degree criminal. — Ibid. 


—. See EVIDENCE. 
BURDEN OF PROOF, see MALPRACTICE. 


BURGLARY. — [Indictment] — Need not charge want of owner's consent. —In- 
dictment for burglary need not allege the want of the owner’s consent to the entry of 
the house. —[‘‘ In Brown r. State, 7 Tex. App. 619, such allegation was said to be essen- 
tial; but that case was expressly overruled on that point in Sullivan v. State, 13 Tex. 
App. 462; Reed v. State, 14 Tex. App. 662; Mace v. State, 9 Tex. App. 110; Buntain v. 
State, 15 Tex. App. 485; Langford v. State, 17 Tex. App. 445; Black v. State, 18 Tex. App. 
124.""] — Smith v. State, Ct. App. Tex., 3S. W. Rep. 238. 


CARRIERS OF PASSENGERS.— (Exemplary damages] — Obligation to pro- 
tect female passenger from indecorous treatment. — A railroad company is 
bound to protect all passengers on its train from oppression, fraud, malice, insult, or 
other willful misconduct on the part of those in charge of the train, and to protect 
female p gers from ob ity, immodest duct or wanton approach, but not 

from “ indecorous” conduct. For its failure to provide such protection it is liable for 

exemplary damages. — [The court cite Dawson r. Louisville & N. R. Co., 6 Ky. Law Rep. 

668. Compare Com. r. Power, 7 Mete. 596; Craker v. Railwav Co.. 36 Wis. 657; Nieto v, 

Clark, 1 Cliff. 145; Chamberlain v. Chandler, 3 Mason, 242.] — Lowisvilie ¢ N. R. Co. ¥. 

Ballard, Ct. App. Ky., 3 8. W. Rep. 530. 


CERTIORARI. — Office of the writ at common law. — As was stated by Chief Justice 
Gray in Locke v. Selectmen of Lexington (122 Mass. 290), “a writ of certiorari lies only 
to correct the errors and restrain the excesses of jurisdiction of inferior courts or offi- 
cers acting judicially.” It ties to correct the errors of inferior courts or judicial officers 
acting in proceedings, not according to the course of the common law, and where errors 
cannot be corrected by appeal, or exception, or by a writ of error. — [Lynch v. Crosby, 
134 Mass. 313.] Thus, it is the proper remedy to revise the procee lings of county com- 
missioners or of city councils or of boards of aldermen where they act in matters like 
the laying out of highways or making assessments for sewers or other improvements- 
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CERTIORARI — Continued. 

“The reason is that in such matters they act judicially and not merely as ministerial or 
executive officers. — [Parks v. Boston, 8 Pick. 218; Fay, Petitioner, 15 Pick. 243; Robbins 
v. Lexington, 8 Cush, 292; Dwight v. City Council of Springfield, 4 Gray, 107; Lowell », 
County Com’rs, 6 Allen, 131; Powers v. City Council of Springfield, 116 Mass. 84; Snow 
wv. Fitchburg, 136 Mass. 179.] — Attorney General ex rel., etc., v. Northampton, Sup. Jud. Ct. 
Mass., 3 N, Eng. Rep. 703. 


CIVIL PROCEDURE. — [Non-suit — Credibility of witnesses) — Error to non-suit 
because witness not entitled to credit.— Where there is some testimony tending 
to establish the facts necessary to the maintenance of the action, a non-suit cannot 
properly be granted, even if the court is satisfied that plaintiff, upon whose testimony 
the case turns, is wholly unworthy of credit, as the question of credibility of such testi- 
mony is for the jury. — Hornsby vy. South Carolina R. Co., Sup. Ct. 8. C.,1 S. E. Rep. 594, 


CHAMPERTY, see CONTRACT. 
CHARITIES, see WILLS. 
CHARTER, see CORPORATIONS. 


CHATTEL MORTGAGE — [Description] — When delivery cures uncertainty of 
description. — Where a mortgager specially identifies and delivers to the mortgagee 
property as that which was described in and conveyed by the mortgage, and the mort- 
gagee takes full possession thereof by consent of the mortgager, before the execution 
of an assignment for the benefit of creditors by the mortgager, this cures any insuffi- 
ciency or want of certainty of description so far as the mortgager and the assignee are 
concerned ; the assignee’s right in this respect being the same as that of the mortgager, 
his assignor.—[Citing Morrow v. Reed, 30 Wis. 81; Jones’ Chat. Mort., sec.60; Savings Bank 
v. Sargent, 20 Kan. 576; Powers v. Paper Co., 60 Wis. 23; 15 N. W. Rep. 20; Hawks v. 
Pritzloff, 57 Wis. 160, 7 N. W. Rep. 303. Compare, Jaffrey v. Brown, 29 Fed. Rep. 476; 
Price v. McComas (Neb.), 31 N. W. Rep. 511; Brock v. Barr (lowa), 30 N. W. Rep. 652; 
Adamson v, Peterson (Minn.), 29 N. W. Rep. 321; Ormsby v. Nolan (Lowa), 28 N. W. Rep. 
569; Barr v. Cannon, Zd. 413; Wheeler v. Becker, Jd. 40; Kenyon v. Framel, Jd. 37; 
Wells v. Wilcox, Jd. 29; Weber v. Llling (Wis.), 27 N. W. Rep. 834; Rhutasel v. Stephens 
(Iowa), Id. 786; Jones v. Workman (Wis.), Jd. 158; Cole v. Kerr (Neb.), 26 N. W. Rep. 
600; Leighton v. Stuart, Jd. 198; Caldwell v. Trowbridge (Iowa), Jd. 49; Peterson v. Fole 
(Iowa), 25 N. W. Rep. 677; Knapp v. Deitz (Wis.), 24. N. W. Rep. 471 and note; Crisfield 
v. Neal (Kan.), 13 Pac. Rep. 272; Clark v. Voorhees (Kan.), 12 Pac. Rep. 529; Souders 
v. Voorhees, Id. 526.] — Frost v. Citizens’ Bank, Sup. Ct. Wis.,32 N. W. Rep. 110. 


CHECK, see BANKS AND BANKING. 

CHILDREN, see NEGLIGENCE. 

CITY ORDINANCE, see CRIMINAL Law. 
CO-CONSPIRATORS, see EVIDENCE. 
COLLECTIONS, see BANKS AND BANKING. 
COMMERCIAL TRAVELERS, see CONSTITUTIONAL Law. 
“COMMUNITY,” see Trusts. 

COMMUNITY PROPERTY, see HUSBAND AND WIFE. 
CONDEMNATION OF LAND, see EMINENT DOMAIN. 
CONDITION PRECEDENT, see PARENT AND CHILD. 
CONDUCTOR, see FALSE IMPRISONMENT. 
CONSIDERATION, see CORPORATIONS. 
CONSPIRACY, see BoYcorrTine, 


CONSTITUTIONAL LAW. -—{Const. U. S.— Eleventh amendment — Suit against 
State]— When action against State officers is a suit against the State. — 
A suit by trustees, under a trust deed executed by a railroad company, against State 


q 
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CONSTITUTIONAL LAW — Continued. 
officers, to compel the latter to assign to plaintiffs a lien held by the State upon the 
property covered by the trust deed, in accordance with the provisions of a State statute, 
is not a suit against the State within the prohibition of the eleventh amendment to the 
constitution of the United States.— Rolston vy. Crittenden, Sup. Ct. U. §., 7 Sup. Ct. 
Rep. 599. 


2.—. [Healing acts— Municipal corporations] — Validity of healing acts cur- 
ing defective municipal legislation. — It is within the power of the legislature to 
remedy a technical defect in the legislation of a municipal corporation respecting the 
manner of altering a highway. In the opinion of the court by Gardner, J., it is said: 
“The legislature has the right to cure technical defects and informalities which do not 
affect vested rights. Retrospective statutes, passed for the purpose of curing defects in 
legal proceedings, where they are in their nature irregularities only, are not unconstitu- 
tional. The rule applicable to cases of this description is substantially as follows: ‘If 
the thing wanting, or which failed to be done, and which constitutes the defect in the 
proceedings, is something the necessity for which the legislature might have dispensed 
with by prior statute, then it is not beyond the power of the legislature to dispense 
with it by subsequent statute; and if the irregularity consists in doing some act which 
the legislature might have made immaterial by prior law, it is equally competent to 
make the same immaterif&l by subsequent law.’ — [Cooley, Const. Lim. (2d ed.), pp. 457, 
458.) The healing statute must in all cases be confined to making valid acts which the 
legislature might previously have authorized. If the legislature had the power to 
authorize the act to be done, it could, by a retrospective act, cure the evils which existed 
because the power thus conferred had been irregularly executed. The question with 
the legislature is one of policy, and the determination made of it by that body is con- 
clusive. — [Thomson r. Lee County, 3 Wall. 327, 70 U. S. bk. 18 L. ed. 177.] The act of the 
legislature, in ratifying an act done by a town or corporation is in all respects equiva- 
lent to original authority, and cures all defects of form and irregularity.— [Beloit r. Mor- 
gan, 7 Wall. 619, 74 U. S. bk. 19 L. ed. 205.] Such laws are justly deemed statutes of 
repose, and tend to prevent litigation and strife in the community. They declare in 
effect that such proceedings shall be deemed valid and obligatory upon all parties who 
had not, at the date of their passage, acquired vested rights under thefm. [Allen v. 
Archer, 49 Me. 346; Underwood rv. Lilly, 10 Serg. & R. 97; Allen v. Armstrong, 16 Iowa,’ 
508; Smith v. Cleveland, 17 Wis. 556; Abbott v. Lindenhower, 42 Mo. 162.) The attention 
of this court was first called to the question at issue in 1806, when Chief Justice Parsons 
said: ‘We are not prepared to deny a right in the general court to discontinue by 
statute a public highway.’ ’— [Wales v. Stetson, 2 Mass. 143.] — Spaulding v. Nourse, Sup. 
Jud. Ct. Mass., 3 N. Eng. Rep. 737. 


3. —. [Counterfeiting] — Power of Congress to pass an act punishing the coun- 
terfeiting of foreign securities. — Under the power granted to Congress to “ define 
and punish * * * offenses against the law of nations,” and to “ regulate commerce 
with foreign nations.” it can constitutionally provide for punishing as a crime the 
counterfeiting (and allied acts), within the United States, of the notes of foreign banks 
or corporations, although such notes be not the notes or money of issue of the for- 
eign government. — United States v. Arjoua, Sup. Ct. U. S., 7 Sup. Ct. Rep. 628. 


4.—— [Interstate commerce—Commercial travelers—Taxation]—Tax on 
drummers unconstitutional as applied to citizens of other States. — A State 
statute imposing a license tax upon drummers and others, selling by sample, within a 
certain taxing district, is a regulation of interstate commerce, and therefore unconsti- 
tutional, as applied to citizens of other States. Waite, C. J., Field and Gray, JJ., 
dissenting. — Robbins v. Taxing District of Shelby County, Tennessee, Sup. Ct. U. S8., 7 
Sup. Ct. Rep. 592. 


—. [License— Tax]— Invalidity of Maryland license tax lawin respect 
of non-resident traders.— The provision of the Maryland code, as amended in 1880, 
requiring any one, not the grower, maker, or manufacturer, selling goods within the 
State to pay a license tax proportioned to the amount of his stock in trade, whether sit- 
uated in the State or out of it, is a regulation of interstate commerce, and therefore 
unconstitutional, as applied to persons living out of the State, and selling by sample 
within it.— Carson v. Maryland, Sup. Ct. U. S., 7 Sup. Ct. Rep. 655. 


CONSTITUTIONAL LAW — Continued. 


—. 


—. See MUNICIPAL BONDS. 


CONTINGENT FEES, see ATTORNEYS AND COUNSELORS. 


486 DIGEST OF RECENT CASES. 


6. ——. [License — Attorneys at law] — Licenses upon attorneys at law not un. 

constitutional. — A license upon attorneys at law, or any other profession, calling o 
trade, may be imposed by a municipal corporation acting under legislative authority; 
and it is no valid objection to the license that it is imposed upon one profession or trade, 
and upon no other. — Bullitt v. City of Paducah, Ct. App. Ky., 3S. W. Rep. 302. 


(Repeal] — When State constitution operates to repeal a conflicting pro- 
vision of a municipal charter.— The provision of Const. Ill. 1870, art. 9, sec. 12, that any 
municipal corporation incurring indebtedness, ‘shall * * * provide for the collect- 
ing of a direct annual tax sufficient to pay” the interest as it falls due, and the principal 
in twenty years, has the effect to authorize the levy of such taxes by a municipal cor- 
poration to pay indebtedness incurred since the constitution went into effect, although 
thereby a provision of the municipal charter, granted previous to 1570, limiting the rate 
of taxation for certain purposes, is rily violated, — East St. Louis v. United States, 
Sup. Ct. U. S., 7 Sup. Ct. Rep. 739. 


8. ——. [Taxation] — Validity of collateral inheritance tax.— Chapter 483 of the 
Laws of 1835, imposing a collateral inheritance tax, is constitutional and valid. —[Car- 
penter v. Commonwealth, 17 How. 456 (58 U. S. bk. 15 L. ed. 127); Scholey v. Rew, 23 
Wall. 331 (90 U. S. Dk. 23, L. ed. 99); Clapp v. Mason, 94°U. 8. 589 (Bk. 24, L. ed. 212); 
Wright v. Blakeslee, 101 U. 8. 174 ‘Bk. 25, L. ed. 1048); Mason v. Sargent, 104 U. S. 689 
(Bk, 26, L. ed. 894); Re Short’s Est., 16 Pa. 63; Stinger v. Commonwealth, 26 Pa. 422; 
Commonwealth v. Freedley, 21 Pa. 33; Strode v. Commonwealth, 52 Pa. 181; Miller v. 
Commonwealth, 27 Gratt. 110; Tyson rv. State, 18 Md. 578; State v. Dorsey, 6 Gill, 388; 
Williams’ Case, 3 Bland Ch. 186.]— Re McPherson, Ct. App. N. Y., 6 Cent. Rep. 781. 


(Trial by jury — Default] — No right to jury to assess damages on a de- 
fault. — The provision in the constitution that “ the rigntof trial by jury shall remain 
inviolate,” secures such right only where it existed when the constitution was adopted; 
it does not create the right. This provision does not apply to the assessment of dam- 
ages upon a default, it never having been the practice to have them assessed by a 
jury. — Selby v. City of Bridgeport, Sup. Ct. Error, Conn., 3 N. Eng. Rep. 580. 


CONSTITUTION U.S. ELEVENTH AMENDMENT, see CONSTITUTIONAL Law. 


CONTRACTS. — [Execution — Trustee] — Personal liability of one signing con- 

tract with addition of “ trustee.’’— One signing a contract with the addition of 
“trustee” to his name can escape personal liability, if at all, only by showing clearly that 
the other party knew at the time for whom he was acting as trustee. [Compare Davis v. 
England (Mass.), 6 N. E. Rep. 731, and note; Schmittler v. Simon (N. Y.),5 N. E. Rep. 
452; Heffner v. Brownell (lowa), 31 N. W. Rep. 947; Tilden v. Barnard (Mich.),5 N. W. 
Rep. 420; Guthrie v. Imbrie (Or.), 6 Pac. Rep. 664. See, also, Lockwood v. Coley, 22 Fed. 
Rep. 192, and note; Latham v. Houston Flour Mills (Tex.), 3 S. W. Rep. 462; Byran v. 
Brazil, 52 Lowa, 351, 3 N. W. Rep. 117; Wing v. Glick, 56 Iowa, 475, 9 N. W. Rep. 384; 
and American Ins. Co. v. Stratton, 59 lowa, 696, 13 N. W. Rep. 763; Metcalf v. Williams, 
104 U. 8. 93.] — Stevenson v. Polk, Sup. Ct. lowa, 32 N. W. Rep. 340. 


2 —. [Public policy — Gambling —‘‘ Futures "’— Evidence — Parol evidence] — 

Parol evidence to show that written contract was a gambling contract. — 
Parol evid is admissible to show that a written contract, regalar in form, and pur- 
porting to be for the purchase and actual future delivery of cotton, was in fact entered 
into for the sole purpose of speculating in futures, and with no intention to deliver the 
cotton purchased, but to pay the difference between the contract price and the price 
on a future named day; but the terms of the contract implying good faith, the burden 
of proof is on the party resisting to show the illegal purpose. [See the following cases: 
Barnard v. Backhaus, 52 Wis. 593, 6 N. W. Rep. 252, and 9 N. W. Rep. 595; Sawyer v. 
Taggart, in 14 Bush, 727; Irwin v. Williar, 110 U. 8. 511, 4 Sup. Ct. Rep. 160.] — Beadles v. 
McElrath, Ct. App. Ky., 38. W. Rep. 
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CONTRACTS — Continued. 

3. —. [Validity —Indictable offense — Intoxicating liquors) — Contract to sell 
intoxicating liquors without license.— A contract by which one undertakes to 
sell “ bitters,” which are really intoxicating liquors, without a license, is a contract to 
perform an indictable offense, and will not support a recovery for commissions earned 
thereunder. — [The court cite: Lindsay v, Rottaken, 32 Ark. 620; Dunbar v. Johnson, 
108 Mass. 519; Fisher v. Lord, 63 N. H. 514,3 Atl. Rep. 927; Foster v. Thurston, 11 Cash. 
322; Riley v. Jordan, 122 Mass. 231; Barker v. Parker, 23 Ark. 390; Brooks v. Martin, 2 
Wall. 70; Planters’ Bank v. Union Bank,16 Wall. 483; Wilson v. Owen, 30 Mich. 474; 
Baldwin v. Potter, 46 Vt. 402; Pointer v. Smith, 7 Heisk. 137, 144; Lemon v. Grosskopf, 
22 Wis. 447; Perkins v. Clemm, 23 Ark. 221; McLain v. Huffman, 30 Ark. 428; Spring Co. 
v. Knowlton, 103 U. 8. 49; Martin vr. Hodge, 47 Ark. 378, 1 S. W. Rep. 694. Compare 1 
Whart. Cont., sec. 343; Tatum v. Kelley, 25 Ark. 209; Parsons Oil Co. v. Boyett, 44 Ark, 
230.] — O’ Bryan v. Fitzpatrick, Sup. Ct. Ark., 3 8. W. Rep. 527. 


4.—. —. [Insanity — Disaffirmance—Good faith) —Invalidity of deed of in- 
sane person. —It is settled in Massachusetts that the deed of an insane person is 
ineffectual to convey a title to land, good against the grantor or against his heirs and 
devisees, unless it is confirmed by the grantor himself, wheu of sound mind, or by his 
legally constituted guardian, or by his heirs or devisees [Valpey v. Rea, 130 Mass. 384, 
and cases there cited]; and such deed may be disaflirmed without returning the con- 
sideration money or placing the other party in statu quo.—(Chandler v. Simmons, 97 
Mass. 508, 514, 515.] Nor is it material that the grantee acted in good faith in taking the 
deed, and without knowledge of the grantor’s insanity, because he who deals with an 
insane person, as with an infant, does it at his peril. — [Gibson v. Soper, 6 Gray, 279, 282.] 
As was said in Seayer v. Phelps [11 Pick. 304, 306]: “The fairness of the defendant’s 
conduct cannot supply the plaintiff’s want of capacity.””. Again: ‘‘ We are aware that 
insanity is sometimes hard to detect, and that persons dealing with the insane may be 
subjected to loss and difficulty; but so they may be by dealing with minors.” — (Jd. 307. 
A similar rule of law is also held in Hovey v. Hobson, 53 Me. 451; Crawford v. Scovell, 
94 Pa. 48; Somers v. Paumphrey, 24 Ind. 231, and other cases.) — Brigham v. Fayerweather, 
Sup. Jud. Ct. Mass., 3 N. Eng. Rep. 759. 


5. —. —. Mortgage of weak-minded person, when set aside in equity.—A 
mortgage executed by one whose mind had become weakened by old age, sickness and 
infirmity, to secure pre-existing indebtedness, set aside, as a cloud upon title, although 
the mortgagees practiced no fraud and exercised no undue influence on the mort- 
gager. — Ibid. 


6.——. ——. [Public policy] — Contract to pre-empt and convey public lands is 
void. — An action will not lie for specific performance of a contract by which one party 
agrees tu furnish half the government price of land, and of improving the same, in con- 
sideration of the other party pre-empting and conveying half the land to him after 
tile acquired. — [It amounts to a contract in which one party undertakes to bribe, and 
the other agrees to commit perjury. There is no remedy in law or equity on such con- 
tracts. Shorman v. Eakin, 47 Ark. 351,18. W. Rep. 559; Warren v. Van Brunt, 19 Wall. 
646; St. Peter Co. v. Bunker, 5 Minn. 192 (Gil. 153); Evans v. Folsom,5 Minn. 422 (Gil. 
342); Bruggerman v. Hoerr, 7 Minn. 337 (Gil. 264); McCue v. Smith, 9 Minn. 252 (Gil. 
237).""] — Marshall v. Cowles, Sup. Ct. Ark., 3 8. W. Rep. 188. 


7. —. —. [Champerty— Attorneys and counselors)— Agreement for contin- 
gent fee not champertous. — An agreement between a plaintiff, in an action for dam- 
ages for & personal injury, and his attorney, that the latter shall receive a contingent fee 
of one-third of any judgment recovered, and costs and expenses other than the per- 
sonal costs of the attorney, is not champertous.—([See also Holladay v. Case, 27 Fed. 
Rep. 849, and note; Fowler v. Callan (N. Y.),7N. E. Rep. 171, and note.) — Winslow v. 
Central Iowa R. Co., Sup. Ct. lowa, 32 N. W. Rep. 330. 

—. See MASTER AND SERVANT. 


CONVERSION. (Grass]— When cutting grass on land of another a conver- 
sion. — The mere cutting of grass belonging to the plaintiff withoat removing it or 
attempting to do so, and without preventing the plaintiff from removing it, but with the 
intent that it should be appropriated to another’s use, amounts to a conversion. It is 
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not necessary to a conversion that there should be a manual taking of the thing in ques- 
tion by the defendant, nor that it should be shown that he has applied it to his own use; 
a dominion exercised over it in exclusion or in deflance of plaintiff's rights is a conver- 
sion. [Bristol v, Burt, 7 Johns. 254; Reynolds v. Shuler, 5 Cow, 323; Liptrot v. Holmes, 
1 Ga. 391; Reid v. Colcock, 1 Nott & McC, 592, 598; Fowler v. Hollins, L. R.7 Q. B. 616, 
626; Donald v. Suckling, Bigelow, Lead. Cas. Torts, 428 note. Boyce v. Brockway, 31 
N. Y. 490,493; West Jersey R. R. Co. v. Trenton Car Works Co., 32 N. J. L. 517,520; Fowler 
v. Hollins, L. R. 7 Q. B. 616, 626, 635; McCombie v. Davies, 6 East, 538.) — Donahue y. 
Shippel, Sup. Ct. R. L., 3 N. Eng. Rep. 866. 


2.——. [Motive —Scienter] — Wrongful intent not an essential element of con- 
version. —Nor does the fact that the cutting of the grass was unintentional, in the 
sense that it was done in ignorance of the location of the boundary line, make any dif- 
ference; a wrongful intent is not an essential clement of the conversion. — [Hardman v, 
Booth, 1 H. & C. 803, 806; Everett v. Coffin, 6 Wend. 603, 609; Williams v. Merle, 11 Wend. 
80, 81; Galvin v. Bacon, 11 Me. 28; Carter v. Kingman, 103 Mass. 517. Exceptions over- 
ruled, and judgment of Court of Common Pleas affirmed, with additional costs of this 
court.] — Ibid. 


CORPORATIONS. —[Assumpsit] — Assumpsit not maintainable by one member 
of joint stock company against another. — Assumpsit cannot be maintained by 
one member of a joint stock company against another member of the same company, 
who is in possession of the company property, for the use of the proportional part of 
such property. —[Myrick v. Dame, 9 Cush. 253.] — Whitehouse v. Sprague, Sup. Jud. Ct. 
Me., 3 N, Eng. Rep. 250. 


.——. [Attachment — Transfers of stock] — Unrecorded transfer not valid 

against attaching creditors.— A transfer of stock in an incorporated company, 
when not entered upon the books of the company, is not valid, as against attaching 
creditors of the assignor without notice, under Code Iowa, section 1078, providing that 
the books of such company must show all transfers of stock, and be open to the inspec- 
tion of all, and that the transfer of shares is not valid, except as between the parties 
thereto, until entered on the books of the company. — Ft. Madi Lumber Co. v. 
Batavian Bank, Sup. Ct. lowa, 1 Railw. & Corp. L. J. 450. 


3. ——. [Bank — Re-organization) — Liability of re-organized corporation for 
debts ofold corporation. —W here an insolvent banking corporation, which has agreed 
with most of its creditors to accept a composition of 74 per cent. transfers all its assets 
of every character, including its name and franchise, to a new association, and obli- 
gates itself to pay back to such new association whatever the latter might be compelled 
to pay in excess of the 74 per cent. composition, which composition the new association 
binds itself to pay, and such new association assumes the name of and carries ona 
banking business in the office theretofore occupied by the old association, and claims 
its franchise and uses its seal, there is a mere change of membership, and not a new 
corporation; and the new organization is liable to creditors who did not accept the 
composition offered by the original organization, with interest from the date of de- 
mand. — Island City Sav. Bank v. Sachtleben, Sup. Ct. Texas, 3 8. W. Rep. 733. 


4.——. [Stock and stockholders — Attachment] — Registered transfers, when 

not good against attaching creditors. —A transfer of stock in an incorporated 
company, when not entered upon the books of the company, is not valid as against 
attaching creditors of the assignor without notice, under Code Iowa, sec. 1078, pro- 
viding that the books of such companies must show all transfers of stock and be open 
to the inspection of all, and that the transfer of shares is not valid, except as between 
the parties thereto, until entered on the books of the company. — [Citing Fisher v. Essex 
Bank, 5 Gray, 380; Sabin v, Bank of Woodstock, 21 Vt. 353; Cheever v. Meyer, 52 Vt. 66; 
Application of Murphy, 51 Wis. 519,8 N. W. Rep. 419; Pinkerton v. Manchester & L. R. 
Co., 42 N. H. 462; Northrop v. Newton & Bridgeport Turnpike Co.,3 Conn. 544. Dis- 
tinguishing Black v. Zacharie, 3 How. 483; Mooar v. Walker, 46 Iowa, 168.) — Fort Madi- 
son Lumber Co. v. Batavian Bank, Sup. Ct. Iowa, 32 N. W. Rep. 336. 


5. —. —. [Fraud— Rescission] — Right of shareholders to rescission of con- 
tract of subscription on the ground of fraud.— Upon an application by a share- 


7. 


10. 
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holder for rescission of his contract on the ground of fraud, it is not necessary to prove 
that the misstatements complained of were the sole inducement to enter into the con- 
tract. The right of such shareholder to rescission is not barred by the mere fact that 
the pany is unable to meet its engagements at the time when he repudiates, if he 
has no knowledge of the fact. -- [Tennent v. The City of Glasgow Bank (40 L. T. Rep. 


(N. 8.) 694; 4 App. Cas. 615) explained.] — Ex parte Corling, Eng. Ch. Div.,1 Rai'w. & Corp. 
L. J. 448. 


In an action seeking to make stockholders of an insolvent corporation liable for its 
debts, the finding of a jury that the property of the corporation is not, and was not at 
the date of incorporation, worth more than one-fifth of the value at which it was turned 
in against stock, though presumptive evidence of fraud, does not charge the incorpora- 
tors with legal fraud where they are shown to have made their valuation honestly. — 
[See, also, Boynton v. Hatch, 47 N. Y. 225, per Allen, J.; and in Schenck v. Andrews, 57 
N. Y. 134; Boynton v. Andrews, 63 N. Y. 93; Douglass rv. Ireland, 73 N. Y. 100.] — Young v. 
Erie Iron Co., Sup. Ct. Mich., 31 N. W. Rep. 814. 


i.—. —. —. Bona fide purchasers of paid up stock below par not liable. — 


Purchasers in good faith and for value of fully paid and non-assessable stock of a min- 
ing corporation from the incorporators, who buy the stock much below par, are exempt 
from any liability for farther assessment to pay the debts of the corporation. — Ibid. 


8. ——. ——. [Subscriber)— Bona fide purchasers when not subscribers. — Bona fide 


purchasers for value of mining stock, from the original holders of the same, cannot be 
considered subscribers to the original capital stock of the corporation because the 
shares which have been voted, but not issued to their vendors, are issued directly to 
such purchasers. — Ibid. 


9 —. —. [Subscriptions — Consideration — Estoppel] — Validity of subscrip- 


tion to stock of uncorporated company.— Where one, prior to the incorporation 
of a turnpike company, subscribes a certain amount to its capital stock, to be paid when 
the incorporation is completed and work begun, in an action, brought after the incor- 
poration and the commencement of the work, to collect the subscription, the subscrip- 
tion is not a mere voluntary donation, but is entorceable, having been made in 
consideration of receiving a property right as stockholder in the road; and other 
persons having subscribed on the faith of that subscription, and work having been 
commenced, the subscriber was estopped to deny the subscription. — Bullock y. Fal- 
mouth ¢ C. Turnpike Co., Ct. App. Ky., 3S. W. Rep. 129. 


—. —. —. [Statute of frauds] — Subscription to corporate stock not a 
contract to be performed — Where the owner of land gave a bond for title, and, the 
obligee in the bond making an assignment for the benefit of creditors, the owner of 
the land undertook to cancel the transfer by receiving back the bond, and releasing the 
purchase-money, held, he did not thereby reinvest himself with title, and he could not 
recover of a trespasser for cutting and carrying off timber from the land. — Ibid. 


—. [Turnpike company— Charter — Forfeiture — Non-user —Quo warranto]— 
Charter may be forfeited by quo warranto for non-user. — It is a tacit condition, 
annexed to the creation of every corporation, that it is subject to dissolution by for- 
feiture of its franchise for willful misuser or non-user in regard to matters which go to 
the essence of the contract between it and the State; and a proceeding upon an 
information in the nature of quo warranto, filed by the attorney-general on behalf of 
the State, is the proper mode of trying the issue. — [See, also, State rv. Royalton & W. 
Turnpike Co., 11 Vt. 431; People v. Turnpike Co., 23 Wend. 253; State v. Turnpike Co., 
21 N. J. Law, 9; Smith v. Hollis, 46 Ark. 17; State v. Real Estate Bank, 5 Ark. 595; Smith 
v. State, 21 Ark, 294; State v. Leatherman, 38 Ark. 81; Terrett v. Taylor, 9 Cranch, 43; 
Mumma v. Potomac Co.,8 Pet. 287; People v. Railroad Co.,9 Wend. 361.] — Darnell v. 
State, Sup. Ct. Ark., 3S. W. Rep. 365. 


2.—. —. —. [Ferries — Revocation]— When ferry privilege fails with 


revocation of turnpike charter. — Where it was the intention of the charter of a 
turnpike company to establish a ferry merely as an incident to the turnpike, in order 
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to render travel over it feasible, the privilege of maintaining the ferry fails in that event 
with the revocation of the turnpike franchise. — /bid. 


—. [Ultra vires]— Distinction between ultra vires and prohibited con- 
tract. — There is a distinction between a corporation making a contract in excess of its 
powers, and making a Contract which it is prohibited by statute from making, or which 
is against public policy or sound morals. — Slater Woolen Co. v. Lamb, Sup. Jud. Ct. 
Mass., 3 N. Eng. Rep. 443. 


—. —. Right of corporation to recover value of goods sold and delivered 
ultra vires. — Where defendant, under the contract with the corporation, has received 
the goods and retained and used them, the corporation may maintain an action for their 
value, notwithstanding the sale of the goods was ultra vires. — Ibid. 


CREDITORS, see ACTIONS; ASSIGNMENTS FOR CREDITORS; DEBTOR AND CREDITOR. 
CRIMINAL LAW.-— [Former conviction — City ordinance] — Prosecution under 


State law for keeping bawdy house after conviction under city ordinance. — 
One being indicted under the State law for keeping a bawdy house in a city, it is no bar 
to the prosecution that she had previously been tried and convicted of the same offense 
in the city court under the city charter and ordinances, it appearing that the punishment 
imposed by the State for the offense was fine and imprisonment, while that imposed by 
the city was fine only. The act constituted an offense against both State and city, and 
each had the right to punish for it. The provision of the city charter giving the city 
court exclusive jurisdiction of all offenses committed against the ordinances of the city 
means that that court only shall have power to try for an act so far as it constitutes an 
offense against the city. — [Compare the following cases: State v. Lee (Minn.), 13 N. W. 
Rep. 913; State v. Bell (Minn.),5 N. W. Rep. 950; State v. Oleson, Jd. 959; Cooley, Const. 
Lim. (5th ed.) 241; Mayor, etc.,v. Allaire, 14 Ala, 402; Shafer v. Mumma, 17 Md. 336; Levy 
v. State, 6 Ind. 284.] — Kemper v. Commonwealth, Ct. App. Ky., 3 S. W. Rep. 159. 1 


CRIMINAL PROCEDURE. — [Amendment — Record] Amendment of record 


after lapse of term. — The record of a trial for murder disclosed a plea of defendant 
not conforming substantially to the statutory form, and failed to show that the clerk or 
district attorney read the indictment or stated the plea of the defendant to the jury; that 
when the verdict was given and recorded, or at any time, the clerk, or any other officer 
of the court, read it to the jury, or inquired of them whether it was their verdict, or that 
the jury declared the same; that a time was appointed by the court, after the return of 
the verdict, for pronouncing judgment, or at any time allowed after verdict before judg- 
ment; that before jadgment the defendant was informed of the nature of indictment, or 
of his plea, or of the verdict, or was asked whether he had any legal cause to show why 
judgment should not be pr d against him. After the term at which judgment 
was rendered, the record was corrected so as to conform to the facts, and to eliminate 
these errors. Held, no error, the court having power, after the term of the judgment, 
to correct errors in the record so as to conform to the facts, and to sustain, and not 
modify or disturb, the judgment.— [The court cite, Gilmer v. Grand Rapids, 16 Fed. 


Rep, 708; Jones v. Lewis, 8 lred. 70.]— Territory v. Christensen, Sup. Ct. Dakota, 31 N, 
W. Rep. 847. 


2.—. [Cumulative sentences — Bigamy]—Separate sentences for continuing 


offense under similar indictments.— Three indictments were found against 
appellant for unlawful cohabitation with more than one woman, under section 8 of the © 
act of Congress of March 22, 1882, ch. 47, alike in all respects, except that each covered a 
different period of time, —the first indictment alleging that continuously, between the 
first day of January, 1883, and the thirty-first day of December, 1883, the accused did 
unlawfully live and cohabit with more than one woman, to wit (naming them;) the 
second covering the period continuously between January 1, 1885, and December 1, 1885; 
and the third covering the period continuously between January 1, 1884, and December 
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CRIMINAL PROCEDURE — Continued. 
31, 1884. The indictments were tried in the inverse order of the time to which each 
related, the second indictment being tried first. The accused was found guilty upon 
each indictment, and was sentenced by the court to six months’ imprisonment, and to 
pay a fine of $300, and the costs of prosecution, under each indictment. Held, that there 
was but one entire offense between the earliest day laid in any indictment and the latest 
day laid in any, and that the court had no jurisdiction to inflict a punishment in respect 
of more than one of the convictions. — Ex parte Snow, Sup. Ct. U. 8., 7 Sup. Ct. Rep. 556. 


3. —. [Former conviction] — Former conviction no bar if obtained by fraud. — 
1. A plea of autrefois convict is no bar to a prosecution for a misdemeanor, where it 
uppears that the former conviction was obtained by defendant by collusion with the 
prosecuting witness, and the penalty adjudged on his plea of guilty was less than the 
full penalty. 2. Where, on a prosecution for a misdemeanor, the defendant pleads a 
former conviction, which, in the replication, is alleged to have been fraudulently and 
collusively obtained, on defendant’s plea of guilty a verdict in favor of the State on the 
issue raised by the replication cannot be followed by a verdict of guilty and a conviction, 
without a trial of the case on the merits. — [See Whart. Crim. P1., secs. 420, 421, 486, and 
the numerous cases there cited.] — McFarland vy. State, Sup. Ct. Wis., 32 N. W. Rep. 226. 


CUMULATIVE SENTENCES, see CRIMINAL PROCEDURE. 
CUSTODY OF CHILD, see PARENT AND CHILD. 
DAMAGES, see LANDLORD AND TENANT. 
DEATH, see ACTION. 


DEBTOR AND CREDITOR.— Business continued by widow — Liability of old 
stock for debts contracted by widow. — A widow, after the death of her husband, 
continued the business in the husband’s name, and bought an additional stock of goods, 
Held, in an action by one ciaiming payment for goods sold after the husband’s death, 
the stock acquired before his death was not subject to such claim, but the stock acquired 
afier his death was, unless it could be clearly shown to have been acquired with the old 
stock by exchange or purchase. — Cleveland v. Harding, Sup. Ct. Texas, 3 8. W. Rep. 537. 


DECLARATIONS, see EVIDENCE, 

DEED, see INFANT; REPLEVIN. 

DEFAULT, see ConsTITUTIONAL Law, 

DESCRIPTION, see CHATTEL MORTGAGE. 

DISAFFIRMANCE, see CONTRACTS ; INFANT. 

DISSOLUTION OF CORPORATION, see TRADE-MARK; SPECIFIC PERFORMANCE. 
DIVIDENDS, see ASSIGNMENT FOR CREDITORS. 


DRAFTS, see BANKS AND BANKING. 


DURESS, see SURETIES. 
ELECTIONS, see OFFICE AND OFFICER; MUNICIPAL CORPORATIONS. 


EMINENT DOMAIN. — [Abandonment — Condemnation of land] — Right to 
abandon proceedings for condemnation of land.— Under a law authorizing a 
borough to take land by proceedings of condemnation, to supply itself with water, the 
borough, after the appraisal of damages for the land, has the right, before taking pos- 
session, to abandon the proceedings; and the owner after such abandonment cannot 
recover the damages so appraised, nor his counsel fees and expenses in the proceed- 
ings, in an action against the borough, — Stevens v. Danbury, Sup. Ct. Error Conn.,3 
N. Eng. Rep. 653. 


EQUITY, see Trusts. 
ESCROW, see SPECIFIC PERFORMANCE; SURETIES. 
ESTOPPEL, see CORPORATIONS. 
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EVIDENCE. — [Declarations — Co-conspirators] — Declarations of a boycotter 
to a workman of the boycotted corporation. —It was proper, on the trial, to admit 
the declarations of a conspirator, not a defendant, made in the presence of one of the 
defendants, to a workman in the office of the Carrington Publishing Company, for the 

’ purpose of inducing him to join the conspiracy, that he believed that the company 

would not fight, as another publishing company had done; that they (the conspirators) 

would do as they had done in the other case, and appeal to the merchants to take their 
advertisements out, and appeal to the subscribers; that they would not do as they had 
done in the News case, but if they had another battle, the Carrington Publishing Com- 
pany would have to pay the expenses of the boycott. — State v. Glidden, Sup, Ct. Err, 
Conn., 3 N. Eng. Rep. 849. 


2.—. [Relevancy — Boycotting] — Evidence of distribution of boycotting cir- 
cular, -- Evidence was properly admitted, after there {had been proof introduced 
tending to show that a particular defendant had been active in attempting to induce 
the public not to patronize the paper published by the Carrington Publishing Company, 
that on one of the most frequented streets of New Haven, one evening, the witness saw 
two persons passing, one of whom was the defendant and the other he did not know; 
that these two persons were walking up and down said street in company and close 
together; and that, from between them, copies of a circular were from time to time 
dropped on the sidewalk, but the witness was unable to see which of the persons 
dropped them. The circular was as follows, in large letters: ““A word to the wise is 
sufficient. Boycott the Journal and Courier.” The circular was also admissible in evi- 

dence. — Ibid. 


3.—. —. —. Evidence of demand made upon proprietor of another news- 
paper for payment of expense of a boycott.— A proposed agreement which was 
submitted to the proprietors of the News, during the progress of the boycott on that 
paper, by the defendants, or some of them, while not admissible for the purpose of 
proving that the defendants committed a similar offense, had been made relevant and 
material to some extent, by frequent reference to it by the defendants as a precedent, 
and their announced purpose to pursue the same general policy, including a demand 
that the expense should be paid. A notice to the News that it would be charged $50 per 

week as its share of the expenses of the boycott, was admissible for these rea- 

sons, — Ibid. 


4.—. —. —. Declarations of members of printers’ union concerning the 
expense of a boycott. — Evidence was properly admitted of a conversation between 
five or six printers, members of the union, among whom was one identified as a de- 
fendant, and others not identified, in which it was stated — but by whom the witness 
could not say —that they were to pay fifty cents a week for the expense of the Courier 
boycott, and that it would be paid for by the Courier. There was proof that the boy- 
cott was inaugurated and prosecuted by Typographical Union No. 47, of which the five 
or six persons in conversation, including the identified defendant, were bers, and 
their declarations were therefore admissible, — Ibid. 


5. ——. [Judicial notice] Judicial notice not taken of end of pastural season. — 
The court will not take judicial notice of the time when the pasturing season closes. -- 
Gove v. Downer, Sup. Ct. Vt., 3 N. Eng. Rep. 463. 


6. ——. [Parol— Another action pending] -- Parol evidence admissible to iden- 
tify the two actions. — When the pendency of another suit for the same cause of 
action is pleaded in bar, parol evidence is admissible to show that the cause of action 
in such other suit is the same as that in the suit in which the plea is interposed. -- [Sup- 
ples v. Cannon, 44 Conn. 424, and cases cited in the reporter’s note thereto; Dutton v. 
Woodman, 9 Cush. 255; Bigelow v. Winsor, 1 Gray, 299; Phillips v. Berick, 16 Johns. 136; 
Washington Packet Co. v. Sickles, 5 Wall. 592 (72 U. 8S. Bk. 18. L. ed. 550).] — Damon v. - 
Denny, Sup. Ct. Err. Conn., 3 N. Eng. Rep. 251. 


7_——. [Primary and secondary — Lost deed]— What evidence of lost deed 

sufficient to let in parol evidence. — The grantee in a deed, and its custodian at 
the time it was lost, having testified as to its loss, is competent to prove its contents 
without showing that he has made search to recover it. — [As to what is necessary to 
render admissible secondary evidence of the contents of written instruments, see 
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EVIDENCE -— Continued. 
Gordon v. State (N. J.), 7 Atl. Rep. 476; Spencer v. Boardman (IIl.), 9 N. E. Rep. 330; 
McComas v. Haas (Ind.), 8 N. E. Rep. 579; Miles v. Stevens (Mass.), Jd. 426; Laird wv. 
Kilbourne (Iowa), 30 N. W. Rep. 9; In re Gazett (Minn.), 29 N. W. Rep. 347; Nelson v. 
Central Land Co., Id. 121; McLenon wv. Kansas City, St J. & C. B. R. Co. (lowa), 28 N. W, 
Rep. 619; Murphy v. Lyons (Neb.), 7d. 328; Hill v. Aultman (Iowa), 27 N. W. Rep. 788; 
Post v. School District (Neb.), 26 N. W. Rep. 911; Burlington Lumber Co. v. Whitebreast 
Coal and Min. Co. (Iowa), 23 N. W. Rep. 674; Jaffray v. Thompson (Iowa), 21 N. W. Rep. 
659; Oppenheimer v. Denver & R. G. R. Co. (Colo.),12 Pac. Rep. 217; Bruns v. Clase 
(Colo.), 11 Pac. Rep. 79; Clayton v. Rehm (Tex.), 2 8. W. Rep. 45; Jernigan v. State 
(Ala.), 1 South. Rep. 72; Williams v. Colbert Co., 7d. 74; Mercier v. Harnan (La.), Id. 
410.] — Pastel v. Palmer, Sup. Ct. Iowa, 32 N. W. Rep. 257. 


8, ——. [Record — Office copies] —Office copies of papers in executive depart- 
ment of U. S.— The contents of papers in any of the executive departments of the 
United States may be proved by a copy authenticated under the seal of the depart- 
ment. — Cushing v. Nantasket Beach R. R. Co., Sup. Jud. Ct. Mass., 3 N. Eng. Rep. 297. 


9.——. [Public documents] — Printed documents of U. S. Senate not evidence. — 
On the assessment by a jury of damages for taking land by a railroad company, a 
printed document of the Senate of the United States, containing an engineer’s report 

of a survey, is not evidence to show that the lands were benefited from the location of 

the road. — Ibid. 


10. —. [Adulterated milk — Intent] — What evidence admissible on question of 
intent to adulterate milk. — On a complaint for having in possession, with intent to 
sell, adulterated milk, the fact that the team of defendant, bearing his name and also his 
number, was at the corner of a public street and place in the city in the early morning, 
and that defendant’s servant was on the wagon, and the collector of milk samples took 
from one of the cans a sample, furnished evidence against defendant of an intent to 
sell the milk, which was properly considered by the jury. — Commonwealth v. Smith, Sup. 
Jud. Ct. Mass., 3 N. Eng. Rep. 305. 


ll. —. [Intoxicating liquors] — What evidence admissible to show that liquors 
are intoxicating. — On a complaint for unlawfully keeping and exposing for sale in- 
toxicating liquors, where the defense was that the defendant kept for sale only a cer- 
tain kind of beer, containing less than 3 per cent of alcohol, evidence offered by the 
prosecution that men were seen to go into the premises sober and come out intoxicated, 
while the defendant was conducting the business on the premises, was properly ad- 
mitted. —[(Commonwealth v. Pease, 110 Mass. 412; Commonwealth vr. Goodman, 97 Mass. 
117.]— Commonwealth v. O’ Donnell, Sup. Jud. Ct. Mass., 3 N. Eng. Rep. 306. 


—. See CONTRACTS ; LANDLORD AND TENANT; LARCENY; MALPRACTICE; NEGLIGENCE; 

WARRANTY. 

EXECUTION, see CONTRACT; MUTUAL BENEFIT SOCIETIES. 

EXEMPLARY DAMAGES, see CARRIERS OF PASSENGERS. 

EXPERTS, see MALPRACTICE. 

EXTORTION, see BoYcorTinG. 

FALSE IMPRISONMENT. -— [Railway companies — Arrest — Conductor] — 
When conductor instigating arrest of passenger guilty of false imprison- 
ment. — Where a car conductor, instead of arresting a passenger who refuses to pay 
his fare, at once, and taking him into custody in his capacity as a railroad police officer, 
causes him to be arrested by officers at the next station, the arrest, if unlawful, was an 
assault and a false imprisonment by such conductor. The statute does not authorize an 
arrest by officers not present when the off is itted, upon complaint by a car 
conductor, and such an arrest is therefore unlawful.— Krulevitz v. Eastern R. R. Co., 
Sup. Jud, Ct. Mass., 3 N. Eng. Rep. 310. 


FEDERAL JURISDICTION. — [Jurisdiction —-Mandamus|—In what cases U.S. 
courts have no jurisdiction to award mandamus.—By force of Rev. St. U. 8. 
sec. 716 (section 14, of judiciary act of 1789), providing that the United States Circuit 
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FEDERAL JURISDICTION — Continued. 
Courts shall have “ power to issue all writs not specifically provided for by statute which 
may be necessary for the exercise of their respective jurisdictions, and agreeable to the 
usages and principles of law,” those courts have no jurisdiction to award a mandamus 
except as ancillary to some other proceeding establishing a demand, and reducing it to 
judgment; and their jurisdiction in this respect, either original or by removal, is not 
enlarged by the act of March 8, 1875 (18 St. U. S. 470). Bradley, Harlan, and Matthews, 
JJ., dissenting. — Rosenbaum vy. Bauer, Sup. Ct. U. §.,7 Sup. Ct. Rep. 633. 


FERRIES, see CoRPORATIONS. 

FORECLOSURE, see MORTGAGE. 

FOREIGN CONTRACTS, see PRIVATE INTERNATIONAL Law. 
FORFEITURE, see CORPORATIONS. 

FORMER CONVICTION, see CrrminaL LAW; CRIMINAL PROCEDURE. 
FRAUD, see CORPORATIONS. 


FRAUDULENT CONVEYANCES. — [Assignment for creditors] — Right to pre- 
fer bona fide creditors.— A creditor has the right to secure his own claim, although 
he may know that by so doing other creditors will lose their claims; and, in the ab- 
sence of any unlawful or fraudulent motive on the part of the creditor im taking 
security for his debt, or an intention to hold the property for the benefit of the insoly- 
ent, his security will not be avoided as made for the purpose of hindering, delaying and 
defrauding creditors. — [As to the right of a debtor to prefer certain creditors, see Gal- 
lagher’s Appeal (Pa.), 7 Atl. Rep. 237; Uh) v. Beatty (N. J.), 3 Atl. Rep. 524; Freeholders 

ve. Lindsley, 7d. 391; Lake Shore Banking Co. v. Fuller (Pa.), 1 Atl. Rep. 731; Hoes v. 

Boyer (Ind.), 9 N. E. Rep. 427; Fuller E. Co. v. Lewis (N. Y.), 5 N. E, Rep. 437; Grubbs v. 

Morris (Ind.), 2 N. E. Rep. 579, and note; In re Guyer (Iowa), 20 N. W. Rep. 826, and 

note; Gage v. Parry, Id. 822; Sweetser v. Camp (Mich.), Zd. 506; In re Gazett (Minn.), 

Td. 347, and note; Smith v. Whitfleld (Tex.),2 S. W. Rep. 822; Edwards v. Dickson, Jd. 

718, and note; Ed. N. W. Rep.) — Aulman v. Aulman, Sup. Ct. lowa, 32 N. W. Rep. 240. 


See MUTUAL BENEFIT SOCIETIES. 
FUTURES,” see CoNTRACTS. 
GAMBLING, see CONTRACTS. 

GOOD FAITH, see Conrracts. 


GOOD WILL. — [Assignment — Restraint of trade] — When transfer of good will 
does not restrain engaging in similar business.—In reference to what is 
involved in the transfer of the good will of business, the general rule, applicable to the 
sale of a stock in trade in a particular store is that such a sale does not import an 
agreement by the vendor not to engage again in a similar busiress in some other place 

at a subsequent time, — Horie v. Chaney, Sup. Jud. Ct. Mass., 3 N. Eng. Rep. 709. 


——. See TRADE-MARK. 
GRANT, see LICENSE. 
GRASS, see CONVERSION. 


GUARDIAN AND WARD. — [Receiver] — Receiver pending suit on guardian's 
bond deemed a guardian. — Pending an action on a guardian's bond, a receiver for 
the ward’s estate was appointed, and given, inter alia, power to expend the income in 
the maintenance and education of the ward, and was required to make annual returns 
to court. Held, such receiver was to be considered as a guardian, and was liable as 
such for the management of the infant’s estate. -- Conigland vy. Gocch, Sup. Ct. N.C.,1 
8. E. Rep. 653. 


1.——. —. Liability for depositing money in another State.— The receiver so 

appointed deposited money belonging to the ward’s estate in a bank in another State 
and received therefor a certificate of deposit bearing interest. The bank subsequently 
became insolvent. Held, the receiver was liable to the ward for the amount of tho 
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GUARDIAN AND WARD — Continued. 
deposit. However solvent may be the person to whom a guardian loans money, it is 
his duty to require security ; and it is improvident in him to place the money in another 

State, removed from his own personal oversight; and as the receiver in this case had 

the right to report the investment to court for its approval, but failed to do so, he must 

be held to have acted at his own risk and upon his own responsibility. — Ibid. 


—. See SURETIES. 


HABEAS CORPUS. (Jurisdiction — Void sentence)— Objection to void sen- 
tence when taken by habeas corpus. — The want of jurisdiction to inflict the pun- 
ish t in respect of more than one of the convictions appearing on the face of the 
judgment, the objection may be taken on habeas corpus, when the sentence on more than 
one of the convictions is sought to be enforced. — Ex parte Snow, Sup. Ct. U. 8., 7 Sup. 
Ct. Rep. 556. 


2,.—. [Appeal]— Appeal from U. 8S. District Court to Supreme Court on 
refusal of habeas corpus. — The orderand judgment of a United States District Court, 
in refusing to issue a writ of habeas corpus, so far as appeal is concerned, held, to be 
equivalent to a refusal to discharge the petitioner on a hearing on return of the writ, 
and that an appeal lies to the United States Supreme Court from the order and judg- 
ment, under section 1909, Rev, St. U. S. — Ibid. 


HEALING ACTS, see CONSTITUTIONAL Law, 
HIGHWAY, see ADVERSE POSSESSION ; INJUNCTION; NEGLIGENCE. 


HUSBAND AND WIFE. — [Wife's separate estate —Community property] — 
Husband's estate liable for conversion by husband of wife's separate prop- 
erty. -- If a husband diverts his wife’s separate estate, and uses it in the commupity 
business, no express promise to repay its value need be proved to enable the wife to 
recover the amount from the husband's executor. —[See, also, Story r. Marshall, 24 
Tex. 306; Smith v. Boquet, 27 Tex. 512; Higgins v. Johnson, 20 Tex. 393; Smith v. Boquet, 
27 Tex. 512; Brown v. Brown, 61 Tex. 58; Hillebrant v. Bewer, 6 Tex. 49; Crawford’s 
Appeal, 61 Pa, St. 52; Deming v. Williams, 26 Conn. 226; McKay r. Treadwell, 8 Tex. 180; 
Dent v. Slough, 40 Ala. 523; Gover v. Owings, 16 Md. 99; Andrews v. Huckabee’s Adm’r., 
30 Ala. 156; Green v. Brooks, 25 Ark. 324; Walker v. Walker, 9 Wall. 753; Degruy rv. St. 
Pe’s Creditors, 4 Mart. (N. 8.) 407; Gasquet v. Dimitry, 9 La. 588; Cassou rv. Blanque, 3 
Mart. (La.) 390; Hannie v. Browder, 6 Mart. (La.) 14; Dreux v. Dreux, 3 Mart. (N. 8.) 
239; Daigle v. Crow, 15 La. Ann, 597; Rachal rv. Le Roux, 18 La. Ann. 588; Gillett r. De- 
ranco,6 La. Ann. 590; Barbet rv. Roth, 16 La. Ann. 271; Breaux wv. Blane, Jd. 145.] — Rich- 
ard,on v. Hutchins, Sup. Ct. Tex., 3S. W. Rep. 276. 


INDICTMENT, see BURGLARY. 
INDICTABLE OFFENSE, see CONTRACT. 


INFANT.— [Deed — Disaffirmance] —Infant may disaffirm by adverse deed after 
majority. — An infant having executed a bond to convey land when he should come of 
age to A., subsequently, and while still an infant; executed a deed for the same land to 
B., who purchased in ignorance of the prior bond to A, Held, in an action between A. 
and B. to determine title to the land, that the deed of an infant being voidable, and the 
infant 1n this case having executed a deed to A. after he came of age, this was a disaffirm- 
ance of his deed made while a minor to B. and vested title in A., though the infant did nog 
return to B. the purchase money received from the latser. — [See also Corbett vr? Spen- 
cer (Mich.), 30 N. W. Rep. 385; Haynes v. Bennett (Mich.), 18 N. W. Rep. 539; Dawson 
v. Helmes (Minn.), 14 N. W. Rep. 462, As to what is a reasonable time, see O’Brien r. 
Gaslin (Neb.), 30 N. W. Rep. 274, and note; Jackson v. Carpenter, 1] Johns. 539; Jackson 
v. Burchin, 14 Johns. 124; Youse v. Norcoms, 51 Amer. Dec. 175; Peterson v. Laik, 24 Mo. 
f44; Cresinger v. Welch, 15 Ohio, 156.) — Vallandigham ¢. Johnson, Ct. App. Ky., 3S. W. 

Rep. 173. 


INFORMATION, see Boyrcorrine. 


INJUNCTION. — [Libel — Trust —- Confidential relations} — Injunction to re- 
strain injurious publication. — A bill in equity will not lie to restrain by injunction 
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INJUNCTION — Continued. 
representations as to the character and standing of plaintiff, or as to his property, 
although such representations may be false, if there is no breach of trust or of contract 
involved. — [Boston Diatite Co. v. Florence Mfg. Co., 114 Mass. 69, and cases cited; 
Whitehead v. Kitson, 19 Mass. 484; Prudential Assur. Co. v. Knott, L. R.10 Ch. App. 
142.] -- Raymond y. Russell, Sup. Jud. Ct. Mass., 3 N. Eng. Rep. 313. 


2.—. (Nuisance —- Highway] — Against lot owner building so as to encroach 

_Jon public street-- When this relief is disproportionate to injury. —In an 
action against the owner of a lot for erecting a building on his lot so as to encroach ona 
public street, thus impeding travel and the use of the street, and constituting a public 
nuisance, it appearing that the building encroached on the street only four and one 
half inches, held, that could not be considered as causing the evils complained of, and a 
decree directing the walls to be torn down on account of such encroachment was reliet 
out of all proportion to the injury actually suffered by the city, and should not have 
been granted. — (See, also, Hall v. Rood, 40 Mich. 46; Fox v. Holcomb, 32 Mich. 494.) — 
City of Big Rapids vy. Comstock, Sup. Ct. Mich., 31 N. W. Rep. 811. 


—. See TRADE-MARK. 


INNKEEPER. —[Bailment — Negligence — Presumption.) — When loss of goods 
by guest raises presumption of negligence. — Where a guest, on leaving an hotel, 
without the intention of returning as a guest, but without paying his bill, leaves his 
valise in the charge of the hotel clerk, and returns within forty-eight hours, the inn- 
keeper is liable as a bailee for want of ordinary care, and the loss of the valise raises a 
presumption of negligence against him. — [Citing 2 Kent, Comm. 581; Schouler, Bailm. 
192; Murray v. Clarke, 2 Daly, 102.) — Murray v. Marshall, Sup. Ct. Col., 13 Pac. Rep. 589, 


INNOCENT PURCHASER, see SURETYSHIP. 
INSANITY, see Conrracts. 

INSOLVENCY, see BANKS AND BANKING. 
INSTRUCTIONS, see MALPRACTICE. 

INSURED INTEREST, see LIFE INSURANCE. 
INTENT, see EVIDENCE; BoYCoTTING. 

INTERSTATE COMMERCE, see CONSTITUTIONAL Law. 


INTOXICATING LIQUORS, see ConrTRact; EVIDENCE; NUISANCE; REMOVAL OF 
CAUSE. 


JUDICIAL NOTICE, see EVIDENCE. 


JUDGMENT. — [Validity — Married women]—Judgment against married 
women when void.—A judgment rendered by a court of common law against a 
married woman, either in her own name or in the name of a company, under which she 
does business, upon a contract made during her coverture, is absolutely void; and an 
execution or suggestion sued out upon such judgment is invalid and ineffectual for any 
purpose, — [Tavenner rv. Barrett, 21 W. Va. 658; Stockton v. Farley, 10 W. Va. 171; Carey 


v. Burruss, 20 W. Va. 571.]— White v. F_ote Lumb.r, etc., Co., Sup. Ct. App. W. Va., 158. 
E. Rep. 572. 


JURISDICTION, see HaBpeas CoRPUS; FEDERAL JURISDICTION. 


LANDLORD AND TENANT. — (Covenant — Quiet possession — Damages —Evi- 
dence] — When lessee entitled to recover damages to his business in actions 
for breach of covenant for quiet possession. —In an action for breach of a con- 
tract for quiet possession under a lease, it appeared defendant executed the lease well 
knowing that a third party was in possession under a lease running for the term of 18 
months after the date fixed upon for plaintiff to take possession; that plaintiff had been 

carrying on his business in the immediate vicinity of the rented store for many years; 

that, being ble to get p ion under his lease, he endeavored, but was unable, to 
rent another store in the vicinity, and his business was broken up, and his goods dam- 
aged by defendant’s default. Held, if defendant was unaware of the purposes for which 
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LANDLORD AND TENANT — Continued. 
plaintiff hired the store, the measure of damages would be the difference between the 
rent reserved in the lease and the actual rental value; but, if defendant knew that 
plaintiff intended to carry on his old business there, the measure of damages would be 
the damage to his business; and testimony to show sueh knowledge of defendant should 
be admitted, and, if shown, proof should be admitted of the value of the business, — 
Poposk.y ¥. Munkwitz, Sup. Ct. Wis., 32 N. W. Rep. 35. 


LAPSE OF TIME, see TRUSTS. 


LARCENY .— [Evidence — Presumption] — Presumption from the recent posses- 
sion of stolen property. — Possession of recently stolen property, when alone relied 
upon as evidence of theft, is subject to the following rule: “To warrant an inference 
or presumption of guilt from the circumstance alone of | ion, such y sion must 
be personal, must be recent, must be unexplained, and must involve a distinct and con- 
scious assertion of property by the defendant.” The rule is otherwise stated in general 
terms as follows: “Ifa party in whose exclusive possession goods recently stolen are 
found, fails reasonably to account for his possession when called upon to explain, or 
when the facts are such as to require an explanation of him, the presumption of guilt 
arising from recent loss and possession will warrant a conviction without the necessity 
of further proof.” — [Citing Belote v. State, 36 Miss. 97; Unger v. State, 42 Miss. 642; 
Smith v. People, 103 Ill. 82; Knickerbocker v. People, 43 N. Y. 177; State v. Turner, 65 N. 
C. 592; to which we add Taliaferro v. Com., 77 Va. 411. Compare as to the presumption 
of guilt arising from the possession of recently stolen property, State v. Griffin (Iowa), 
32 N. W. Rep. 447; Johnson v. Miller (lowa), 29 N. W. Rep. 743, and note, and 19 N. W. 
Rep. 310, and 17 N. W. Rep. 34; Van Vickle v. State (Tex.), 2S. W. Rep. 642; State v. 
Buella (Mo.), 1S. W. Rep. 764; Brothers v. State, post, 737; Hart v. State, post, 741; Clark 
v. State, post, 744.] — Robinson v. State, Ct. App. Texas, 38. W. Rep. 736. See, also, Clark 
v. State, Ibid. 744. 


LAW AND FACT, see MALPRACTICE. 
LIBEL, see INJUNCTION. 


LICENSE. — [Revocation — Grant] — License when revoked by subsequent 
grant. — A license to enter upon land and take away trees, gravel, or other parts of the 
soil or products of the soil, is revoked by a subsequent unqualified grant of the land. — 
[Drake v. Wells, 11 Allen, 141.] But a subsequent colorable conveyance of the land will 
not have this effect.— Barry v. Worcester, Sup. Jud. Ct. Mass., 3 N. Eng. Rep. 691. 

—. See CONSTITUTIONAL Law. 


LICENSE TAX, see CONSTITUTIONAL Law. 


LIFE INSURANCE. — [Assignment] — Right of holder of policy to seal or 
assign the same. — The holder of a policy of insurance on his own life, valid in its 
inception, may assign or dispose of the same as he may of any other chose in action, 
if there is nothing in the terms of the policy to prevent. — [Citing Clark v. Allen, ll 
R. I. 439; St. John v. American Mut. Life Ins, Co., 13 N. Y. 31; Mutual Life Ins. Co. e. 
Allen, 138 Mass, 24; Valton v. Assurance Co., 20 N. Y. 32; Olmstead v. Keys, 85 N. Y. 
593; Ashley v, Ashley, 3 Sim. 149; Currier v. Continental Life Ins. Co., 52 Am. Rep. 
134, note; Bussinger v. Bank, eic., 30 N. W. Rep. 290.] — Murphy v. Red, Sup. Ct. Miss., 
1S. W. Rep. 761. 


2,.——. —. [Insurable interest] — Want of insurable interest in assignee im- 
material. — The assignee or purchaser of such policy, transferred according to its 
terms, is entitled to the proceeds of the same, notwithstanding he may have no insur- 
able interest in the life insured. — (Citing Dalby v. India Assurance Co., 15 C. B. 365; 
Law v. London Policy Co., 1 Kay & J, 223; Connecticut Ins. Co. v. Schaefer, 94 U. S. 457; 
Rawls v. American Ins, Co.,27 N. Y. 282; Provident Ins. Co. v. Baum, 29 Ind. 236; Ourrier 
v. Continental Ins. Co., 52 Am. Rep. 134, note.] — Ibid. 

LIMITING LIABILITY, see TELEGRAPH COMPANIES. 

LOST DEED, see EVIDENCE. 

MALICE, see BOYCOTTING. 
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MALPRACTICE. — [Evidence — Medical experts} — Defendant may show his 

own skillfulness by plaintiff's experts.— When, in an action against a surgeon for 
malpractice, the plaintiff is permitted to show the skill, reputation and standing of one 
as a surgeon and physician, by the testimony of medical experts, who were then asked 
and permitted to give their opinions upon the material issues, on the assumption that 
his diagnosis of the case was correct, the defendant may show, by the same experts 
and witnesses, his own skillfulness and reputation in that behalf.— Vanhoover v. Berg- 
hoff, Sup. Ct. Mo., 3S. W. Rep. 72. 


.—. [Law and fact — Negligence) — Whether treatment ordinarily skillful 

and attentive a question of fact. — Where, in an action against a surgeon to recover 
damages for malpractice in the improper treatment of a dislocated bone, there was a 
question whether he was justified in not using the “ splint,’ which had been practically 
tested, and was in common use in such cases by the profession, and in adopting and using 
a substitute in the manner stated, or whether there was in this behalf a want of the 
requisite and proper skill and attention ordinarily bestowed in similar cases, it was one 
of fact for the consideration of the jury. — Ibid. 


3. —. [Instructions — Burden of proof] — Instructions erroneous which cast 

burden of proof on defendant.— In an action against a physician and surgeon for 
malpractice, an instruction to the jury that “the defendant was bound to possess and 
use all the knowledge, skill and ability that was reasonably necessary to properly treat 
plaintiff, and, unless the evidence showed to the satisfaction of the jury that defendant, 
in the treatment of plaintiff, did use such knowledge, skill and ability, they should find 
for the plaintiff, if they further found that the injuries complained of were the result 
of defendant’s so failing to use such knowledge, skill and ability,” was erroneous, as 
being open to the construction that the burden of proof was upon the defendant to 
show these facts to the jury. — bid. 


MANDAMUS, see FEDERAL JURISDICTION; MUNICIPAL BONDS. 


MARRIED WOMEN, see JUDGMENT; HUSBAND AND WIFE; MANSLAUGHTER; PRI- 
VATE INTERNATIONAL Law, 


MANSLAUGHTER. — Driving wife from home— Death from exposure. — A man 

and his wife nad a fight, and, on his starting for his knife and threatening to cut her 
throat, she fled from the house, and the next morning was found in the snow frozen to 
death. The husband being indicted for manslaughter, the jury were properly instructed 
to convict, “if they believe the accused used such force and violence as to cause the 
deceased to leave the house from fear of death or great bodily harm.” But it appearing 
that the husbaud was a cripple, and the wife, from temper and physique, was well able 
to contend with him, it was error to refuse to permit the jury to inquire whether or not 
such fear was well grounded or reasonable. And they should also have been instructed 
that, to convict, they must believe the death of the wife by freezing was the natural 
consequence of leaving the house at the time and under the circumstances, — [State v. 


Preslar, 3 Jones (N. C.), 421.) — Hendrickson v. Commonwealth, Ct. App. Ky., 3S. W. Rep. 
165. 


MASTER AND SERVANT. — [Assault] — What assault will justify quitting 

service. — An assault without a battery may or may not be a sufficient justification for 
a servant in leaving his master’s employment before the expiration of the term of his 
service; but when a master, without any provocation, commits an assault upon his 
servant and thereby causes him to fear iujury, it is a good excuse for leaving. — Bishop 
v. Renney, Sup. Ct. Vt., 3 N. Eng. Rep. 584. 


—. [Contract — Public policy] — When railway company cannot contract for 

exemption from liability to its servant for negligence. — An employer is bound 
to furnish his employee with suitable machinery and appliances to do his work, and with 
a reasonably safe place to do it in, and cannot relieve itself from its duty in this respect 
by special contract with the employee ; and an agreement entered into by one with a rail- 
road, upon being employed as brakeman, to take upon himself all risks incident to his 
position on the road, and not to hold the railroad company liable for any injury he may 
sustain by accident or collision on the trains of the road, or by defective machinery or 
carelessness or misconduct of himself or any other employee of the company, is not bind- 
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MASTER AND SERVANT Continued. 
ing on him 80 as to relieve the company from liability for an accident caused by its 
failure to repair its road. — (Citing Railroad Co. v. Lockwood, 17 Wall. 357; Pennsylvania 
R. Co. v. Butler, 57 Pa. St. 335; Litthe Rock, M. R. & T. Co. v. Talbot, 39 Ark. 523; St. 
Louis, I. M. & 8. Ry. v. Lesser, 46 Ark. 236; 1 Whart. Cont., sec. 438; Lake Shore & M. S. 
R. Co. v. Spangler, 8 N. E. Rep. 467 (Sup. Ct. Ohio, 1886) ; Kansas Pac. Ry. Co. v. Peavey, 
29 Kan. 169, 44 Amer. Rep. 630, 11 Amer. & Eng. R. Cas. 260; Western & A. R. Co. v. 
Bishop, 50 Ga. 465; Western & A. R. Co. v. Strong, 52 Ga. 461; Galloway v. Western & A. 
R. Co., 57 Ga. 512; Roesner v. Hermann, 10 Biss. 486, 8 Fed. Rep. 782; Memphis & C. R. 
Co. v. Jones, 2 Head, 517.] — Little Rock, etc., R. Co. vy. Eubanks, Sup. Ct. Ark., 3 8. W. 

Rep. 808. 


MAYOR, see MUNICIPAL CORPORATIONS. 


MECHANICS’ LIEN. — [Assignment] —Inchoate right of lien not assignable. — 
A mere inchoate right to a mechanic's lien is not assignable. Such lien passes with an 
assignment of the debt only where it has been perfected under the statute. — (See, also, 
Brown v. Smith, 7 N. W. Rep. 401; Merchant v. Ottumwa Water-power Co., 6 N. W. Rep. 
709; First Nat. Bank v. Day, 3 N. W. Rep. 728.] — Goodman, etc., Co. vy. Pence, Sup. Ct. Neb., 
82 N. W. Rep. 219. 


MEDICAL EXPERTS, see MALPRACTICE. 


MILLS AND MILL DAMS. —[Water-courses]— Rights and liabilities of mill- 
owners who have a mutual interest in an upper dam. — When two millowners, 
whose mills are on the same stream, one below the other, have a mutual interest in the 
upper dam, used as a reservoir for storing water to propel the machinery of both mills, 
they are, in the absence of any contract, under a mutual duty to maintain the dam; and 
a court of equity will compel each to contribute to its maintenance in proportion to his 
relative interest, so long as he exercises his right to the water. The lower owner is not 
entitled to damages occasioned by the upper owner’s unnecessary delay in repairing the 
reservoir dam. — Webb vy. Laird, Sup. Ct. Vt., 3 N. Eng. Rep. 585. 


MORTGAGE. — [Railroad — Foreclosure) — When foreclosure decreed notwith- 
standing objection of minority of bondholders.—In proceedings to foreclose two 
mortgages on a railroad, the court, on the motion and with the consent of the trustees 
of the mortgages and of the railroad, ordered a sale of the road, it appearing that the 
road was becoming constantly more incumbered with receiver's certificates pending the 
litigation. The sale was objected to by the holders of a minority of the bonds secured 
by the second mortgage, on the ground that there were conflicting rights under the two 
mortgages which should be settled before sale, the non-settlement of which at the time 
of the sale would seriously depreciate the property. Held, no error, since the trustees 
represented the bondholders, there appeared to be no fraud or unfairness on their part, 
the railroad was depreciating while in the hands of the court, and the adjustment of 
conflicting rights could take place as well after as before sale. — First Nat. Bank v. Shedd, 
Sup. Ct. U. 8., 7 Sup. Ct. Rep. 807. 


—. See ASSIGNMENT FOR CREDITORS; PARENT AND CHILD; PAYMENT. 
MOTIVE, see CONVERSION; BOYCOTTING. 


MUNICIPAL BONDS. -- [Constitutional law — Taxation — Mandamus} — Man- 
damus to compel levy of tax to pay municipal bonds, as required by State 
constitution. — A constitutional obligation of a city to provide for the collection of a 
tax sufficient to pay indebtedness incurred, is not fulfilled by the enactment of an ordi- 
nance providing for the necessary taxation, but extends to the actual levy and col- 
lection of the tax, and such levy and collection may be compelled by mandamus. — East 
St. Louis v. United States, Sup. Ct. U. S8.,7 Sup. Ct. Rep. 739. 


MUNICIPAL CORPORATIONS. — [Elections — Mayor) -— Casting vote by 
mayor, how announced. —- When a mayor is allowed a casting vote in the case 
of a tie in the election of an officer by the city council, it is sufficient if the mayor 
announces which of the candidates is elected. — Small vy. Orne, Sup. Jud. Ct. Me., 3 N. 

Eng. Rep. 620. 
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MUNICIPAL CORPORATIONS — Continued. 
2.——. [Negligence — Nuisance] — Not liable for non-exercise of power to abate 
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nuisance, as for permitting a land-owner to blast rocks. — Where the owner of 
a town lot was engaged in blasting stone thereon in such manner that a piece of stone 
was thrown over into the street so as to injure one who was passing by, held, the person 
so injured could not recover of the city for the injury, on the ground that it had per- 
mitted the owner to carry on his blasting operations. Although a city may have full 
power to pass an ordinance to abate nuisances, yet its failure to exercise such power 
gives no cause of action against the city. — James v. Trustees, Ct. App. Ky., 3 8. W. Rep. 
135. 


3. ——. [Taxation — Statute of limitations) -When statute bars collection of 


municipal taxes. — The statute of limitations will run against a municipal corpora- 
tion to operate as a bar to the collection of city taxes, when the defense thereunder is 
not expressly taken away by statute. —[* In Galveston v. Menard, 23 Tex. 408, it was held 
that the statute of limitations could run against a municipal corporation, and that by 
averse possession a claimant might acquire title to land which constituted a part of a 
public street. In Houston & T. C. Ry. Co. v. Travis Co., 4 Tex. Law Rev. 22, it was held 
that limitation would run against a county. The same ruling has been made in many 
cases in reference to rights and property held by municipal corporations for public use, 
or in trust for public purposes. City of Wheeling v. Campbell, 12 W. Va. 44; Evans x, 
Erie Co., 66 Pa, St. 228; School Directors v. Goerges, 50 Mo. 195; Lessee of Cincinnati v. 
First Presbyterian Church, 8 Ohio, 310; City of Cincinnati v. Evans, 5 Ohio St, 594; 
Knight v. Heaton, 22 Vt. 482; Varick v. Mayor, etc., of New York, 4 Johns. Ch. 54; Town 
of Litchfield v. Wilmot, 2 Root, 288; Armstrong v. Dalton, 4 Dey. 570; Rowan’s Ex’rs v. 
Portland, 8 B. Mon. 259; Dudley v. Trustees of Frankfort, 12 B. Mon. 617; Clements v. 
Anderson, 46 Miss. 597; Peoria v. Johnston, 56 Ill. 51; City of Pella v. Scholte, 24 Iowa, 
293.”" The court also cites City of Burlington v. Burlington & M. R. Co., 41 Iowa, 140; 
City of Jefferson v. Whipple, 71 Mo. 521.] — Mellinger vy. City of Houston, Sup. Ct. Tex., 3 
S. W. Rep. 249. 


MUTUAL BENEFIT SOCIETIES. — [Fraudulent conveyance! — Change in cer- 
tificate from wife to trustee for wife and children, not fraudulent as against 
wife’s creditors. — A. having certificates of membership in several mutual benefit 
associations, all payable to his wife, she being empowered to trade as a feme sole, and 
becoming indebted, he in his last illness canceled those certificates, and took out new 
ones, payable to his wife in trust for herself and children. Held, this was no fraud on 
the wife’s creditors, as she had no fixed or vested rights under the original certificates 
that the husband could not control; it appearing from the charters of the associations 
that their chief object was to provide a fund for the families of deceased members, and 
that the member, after designating on his certificate who should receive the benefit on 
his death, might surrender that, and obtain a new certificate payable to some other 
person. — Schillenger v. Boes, Ct. App. Ky., 3S. W. Rep. 427. 


2.——. [Execution] — Benefit certificate not subject to execution. — A certificate of 


membership in a mutual benefit association, payable to the widow of the member, is for 
the benefit of the member’s family, and cannot be seized, upon the death of the member, 
by the widow’s creditors; the charter of the association providing that the funds shall 
be for the relief of the member’s family, and shall be exempt from seizure under execu- 
tion or other legal process to pay any debt of the deceased member. — Ibid. 


——. See ADVERSE POSSESSION; CONSTITUTIONAL Law. 


NEGLIGENCE.—([Blind man—Highway — Pitfall]— Blind man falling into 
pitfall while walking sidewalk unattended. — It cannot be laid down as a univer- 
sal rule that it is negligence for a blind man to walk the streets of Boston unattended. 
Hence, a blind man, forty-nine years old, apparently intelligent, used to going about 


alone, well acquainted with the particular locality, —has a right to rely to some extent — 


upon the supposition that pitfalls will not be left unguarded in the sidewalks. In an 
action brought against the owners of premises fronting on a sidewalk, for damages for 
injuries caused by falling into an unguarded pitfall on the sidewalk, the question of 
defendants’ negligence must be left to the jury. — [Davenport v. Ruckman, 37 N. Y. 568; 
Harris v. Uebelhoer, 75 N. Y. 170; Sleeper v. Landown, 52 N. H. 244.) — Smith v. Wildes, 
Sup. Jud, Ct. Mass., 3 N. Eng. Rep. 744. 
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NEGLIGENCE — Continued. 


2,.—-. [Children] —Child falling down a precipice on a vacant lot. — In an action 
by a child by its next friend to recover damages for injuries sustained by it in falling 
down a precipice on a vacant lot where it was playing, the only evidence tending to 
connect the defendant therewith, was that the fence and gate were built by the defend- 
ant’s workmen, about five years ago, and that the workmen had a key to the gate. There 
was no evidence to show that the defendant owned or occupied or had the care of the 
lot, or even thatit had any right to place a fence along the brow of the precipice; or that 
at the time of the accident it used the road which leads through the gate, or left it open 
on the day of the accident; or that it ever, in any way, induced or inyited the plaintiff 
or other children to come upon the vacant ground to play; or that either the defendant or 
any other corporation, or any person owning or occupying the lot, ever did anything more 
than merely to suffer and permit the use of the lot by the children. It was held that 
merely abstaining from driving the children off is not an invitation which would impose 
any duty or responsibility for the condition of the lot. — [Sweeny v. Old Colony & N. R. 
R., 10 Allen, 369; Davis v. Central Cong. Society, 129 Mass. 367, 371; Morrissey v. Eastern 
R. R. Co., 126 Mass. 377; Severy v. Nickerson, 120 Mass. 306; Carleton v. Franconia Iron & 
Steel Co., 99 Mass. 216.] — And the conclusion was that the plaintiff could not recover. — 
Galligan vy. Metacomet Man. Co., Sup. Ct. Jud. Ct. Mass., 3 N. Eng. Rep. 705. 


3. ——-. [Nuisance — Highway — Pitfall — Railway companies — Pleading) — 
Railway company liable for injury from leaving pitfall in highway.—aA rail- 
road, in constructing its track across a public highway, tore up and destroyed the same 
and it was never afterwards restored. Some years later, plaintiff going on the track at 
the point of crossing fell into a dangerous hole left there by the railroad. Held,in an 
action against the road to recover for the injury, that it was not necessary for plaintiff 
to allege that the locus in quo remained a public highway after it was so obstructed, and 
that plaintiff had a right to go upon it at the point of crossing. The locusin quo remained 
a public highway, and the railroad was bound to make the crossing and approaches 


thereto reasonably safe to travelers. — Washburn vy. Chicago, etc., R. Co., Sup. Ct. Wis., 
3.N. W. Rep. 234. 


. [Railway companies — Evidence] — Relevancy — Evidence that rails one 
hundred feet from accident were not spiked, not admissible. — In an action for 
damages for the death of an employe brought against a railroad company, in which neg- 
ligence is charged against the company for not properly spiking the rails, evidence that 
certain ties at a place 100 feet distant from where the train left the track were not spiked, 
is inadmissible. — Kuhns v. Wisconsin, etc., R. Co., Sup. Ct. Iowa, 31 N. W. Rep. 868. 


5. —. 


(Railway companies — Highway crossings] — Absence of flag-man when 
not evidence of negligence. — The absence of a flag-man at a street crossing of a 
railroad is no evidence of a negligence on the part of the company, unless the necessity 
for stationing and maintaining such flag-man at the particular crossing has been deter- 
mined upon and required by the railroad commissioner. Section 3365, How. St. Mich. — 
Battishill vy. Humphrey, Sup. Ct. Mich., 31 N. W. Rep. 894. 


—. —. Backing engine with tender in front no evidence of negligence. — 
Backing an engine, with tender in front, and hauling train behind the engine, is no 


evidence of negligence. It might call for greater vigilance upon the part of train hands 
in looking out. — Ibid. 


person on track deemed a trespasser, although at public 
crossing. — The right of the public in a highway crossing a railrvad is simply a right of 
passage across the railroad; and when plaintiff, while walking upon the defendant rail- 
road company’s tracks, and while crossing the public highway, was struck by a stake 
attached to an engine used in “staking cars,” held, that the plaintiff was not lawfully 
upon the public highway, and that the railroad company owed no greater or different 
duty to plaintiff than it would had plaintiff been injured upon defendant’s ground off 
the public highway. — Kelley v. Michigan Cent. R, Co., Sup. Ct. Mich., 31 N. W. Rep. 904. 


—. —. [Staking cars’’]—‘“‘ Staking cars”’ not negligence per se. — Attach- 
ing a stake to an engine or tender on one railroad track, and extending diagonally 
across to a car on the other track, for the purpose of shoving the car along by the 
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NEGLIGENCE — Continued. 
moving engine, called “staking cars,” across a public highway, is not an unlawful act 
and negligence per se. — Ibid. 


—. See INNKEEPEK MALPRACTICE; MUNICIPAL CORPORATIONS; TELEGRAPH Com- 
PANIES. 


NEGOTIABLE PAPER. — [Notice to indorsers— Reasonable time — When no- 
tice received on the following day is reasonable. — Where 4 promissory note, 
payable at W., was duly presented to the makers on the last day of grace, and demand 
of payment made, which was refused, held, that a notice received on the following day 
by the indorser, who resided a few miles from W., was within a reasonable time. That, 
where the indorser receives his mail at the place where the note is payable, a notice of 
non-payment, actually received by him through the mail, on the day following the last 
day of grace, is sufficient to charge him as indorser. — [Citing Darbishire v. Parker, 6 
East, 8; Tindal v. Brown, 1 Term R. 168; Burbridge v. Manners, 3 Camp. 193; Russel v. 
Langstaffe,2 Doug. 515; Muilman v. D’Eguino,2 H. Bl. 565; Chit. Bills (482), 544; 1 Pars. 
Notes & B. 515,and cases cited; Forbes v. Omaha Nat. Bank, 10 Neb. 338, 6 N. W. Rep. 
393.] — Phelps v. Stocking, Sup. Ct. Neb., 32 N. W. Rep. 217. 


—. See SURETIES. : 
NIGHT MESSAGES, see TELEGRAPH COMPANIES. 
NON-SUIT, see CIVIL PROCEDORE. 

NON-USER, see CORPORATIONS. 

NOTICE, sce BANKS AND BANKING; NEGOTIABLE PAPER. 


NUISANCE. — [Intoxicating liquors — Abatement] — Injunction to restrain the 
future use of premises for selling intoxicating liquors -- When nuisance 
abated. — Where a person has violated the rights of another, or of the public, by 
erecting and maintaining a nuisance, such as keeping and using premises for the sale 
of intoxicating liquors, un injunction may be granted to restrain such person from so 
using the premises in the future, although the nuisance has been abated. — [See, also, 
Goodyear v. Berry, 2 Bond, 189; Rumford Chemical Works v. Vice, 14 Blatchf. 179; Jen- 
kins v. Greenwald, 2 Fish. Pat. Cas. 37; White v. Heath, 10 Fed. Rep. 291.] — Judge v, 
Kribs, Sup. Ct. Iowa, 32 N. W. Rep. 324. 


—. See INJUNCTION; MUNICIPAL CORPORATIONS; NEGLIGENCE. 


OFFICE AND OFFICER. — [Election — Vested right] — Vested right in a mu- 
nicipal office conferred by appointment and not subject to revocation. — The 
common council of the city of Hartford, having power in joint convention to appoint a 
prosecuting attorney, held, that when the appointment was once made, the title to the 
office vested in the appointee, and it was not in the power of the convention to take it 
from him. The convention having. decided to appoint, and having appointed, one 
person to that office by ballot, and then having appointed another person by resolution, 
held, that the person appointed by ballot was entitled to the office. — Coogan v. Barbour, 
Sup. Ct. Err. Conn., 3 N. Eng. Rep. 664. 


OFFICE COPIES, see EVIDENCE. 


OFFICIAL BONDS. — [Pleading] — Sureties not liable for conversion prior to 
execution of bond. —Sureties on the bond of a treasurer or benevolent association 
are not liable for any conversion of funds by their principal, made prior to the execu- 
tion of the bond; and when the bond was executed on January 21, 1885, and suit was 
instituted to recover for the conversion of moneys which came into the treasurer's 
hands January 1, 1885, a complaint alleging only that the conversion occurred at and 
before July 24, 1885, is demurrable. — [Citing Hetten v. Lane, 43 Tex. 288; U.S. v. Boyd, 
15 Pet. 187; Bruce v. U. S., 17 How. 442; Bissell v. Saxton, 66 N. Y. 55.) — Barry v. Screw- 
men’s Benev. Ass'n, Sup. Ct. Tex, 3 8. W. Rep. 261. 


PARTIES, see ACTIONS. 


PARENT AND CHILD. — [Custody of child] — Welfare of child, the paramount 
consideration. — The father is, in general, entitled to the custody of his infant child, 
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PARENT AND CHILD — Continued. 

but his right is not absolute, to be allowed in all cases. In determining, the court will 
consider the best interest of the child, and for that purpose will inquire into the capa- 
bility, financially, morally, and intellectually, of each parent to care for and raise the 
child. In this case, it appearing that the mother, though a good woman, and devoted to 
the child, is yet unable to support it, and that the father is industrious, sober, and moral, 
and properly cares for the child, the custody will not be taken from him, and adjudged 
to the mother.—(Compare McBride v. McBride, 1 Bush, 15.] — Bonney v. Bonney, Ct. 
App. Ky., 38. W. Rep. 171. 


2.—. [Mortgage — Condition — Precedent] — Mortgage of property in consid- 
eration of children to support parents. — Under a contract whereby a mortgagee 
agreed with the mortgagers, her daughter, and son-in-law, in consideration of the 
agreement made by them to support and maintain herself and husband during their 
natural lives, not to collect or ask for any further interest on their certain mortgage 
executed to her, provided the mortgagors would perform the contract on their part, and 
that, in case the mortgagers should perform their contract, according to its true spirit 
and meaning, declared the mortgage fully paid and satisfied. Held, that the mainten- 
ance and support of the mortgagee and her husband during their natural lives was a 
condition precedent to the satisfaction and discharge of the mortgage.— Stoel v. 
Flanders, Sup. Ct. Wis., 32 N. W. Rep. 114. 


PAROL EVIDENCE, see CONTRACTS; EVIDENCE; WILL. 
PARTNERSHIP, see TRADE-MARK; SPECIFIC PERFORMANCE. 


PAYMENT. -— [Promissory note — Mortgage — Assignment] — Payment after 
assignment of note not endorsed thereon. — A moritgager made a partial payment 
to the mortgagee on one of the mortgage notes, not knowing that the mortgagee had 
previously assigned the note, and failed to call for the note, and have the payment 
credited thereon. Held, in proceedings to foreclose the mortgage by a purchaser of the 
notes for value and before maturity, that neither the mortgager, nor a purchaser of the 
land from him, was entitled to a credit on account of such payment as against the 
assignee, although no assignment of the mortgage was made of record or otherwise. — 
(Compare Bank of the State of Indiana v. Anderson, 14 lowa, 552; McClure v. Burris, 16 
Iowa, 591; Cornog v. Fuller, 30 Iowa, 212; and Bowling v. Cook, 39 Lowa, 200.] — Brayley 
vy. Ellis, Sup. Ct. lowa, 32 N. W. Rep. 254. 


PITFALL, see NEGLIGENCE. 


PLEADING. — [Actions Qui Tam]— Need not allege to whom penalty goes. — 
In an action qui tam the plaintiff need not allege to whom the penalty goes. Its appro- 
priation is a matter with which the defendant has no concern. His responsibility in 
relation to it ceases with his payment of it to the clerk of the court. — [Citing State r. 
Smith, 64 Me. 425; State v. Willis, 78 Me. 70; s. c. 1 N. Eng. Rep. 163.] — State v. Thrasher, 
Sup. Jud. Ct. Me., 3 N. Eng. Rep. 613. 


—. See OFFICIAL BONDS; NEGLIGENCE. 

PREFERENCES AMONG CREDITORS, see ASSIGNMENT FOR CREDITORS. 
PRESUMPTION, see INNKEEPER; LARCENY. 

PRIMARY AND SECONDARY, see EVIDENCE. 


PRIVATE INTERNATIONAL LAW. — [Married women -— Foreign contracts] — 
Note of married woman, void where executed, void everywhere. — A married 
woman executed a note in Missouri for necessaries furnished herself and husband, no 
place of payment being named in the note. Held, the lex loci contractus determines the 
rights and legal effect of the note; and, it appearing that by the law of Missouri the 
contract of a married woman imposes no legal obligation, and cannot be enforced 
against her general estate, no suit can be maintained in this State to enforce the note 
against her general estate located here, although by the law of this State such a note 
would have been enforceable against her general estate. — [The learned editor of the 
Southwestern Reporter, says: ‘‘The general rule is that a negotiable instrument, made 
in one State and payable in another, is governed by the laws of the latter. Shoe and 
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PRIVATE INTERNATIONAL LAW — Continued. 

Leather Nat. Bank v. Woods (Mass.),8 N. E. Rep. 753, and note; Spearman v. Ward, 
(Pa.),8 Atl. Rep. 430. Where no place of payment is expressed, it will be governed by 
the law of the place of delivery, Hart v. Wills (lowa), 2 N. W. Rep. 619; and an indorse- 
ment written on a note in one State, the note being subsequently sold and delivered in 
another, is to be construed according to the laws of the latter. Briggs v. Latham 
(Kan.), 13 Pac. Rep. 129.”]— The Court cites Hyde v. Goodnow, 3 N. Y. 266; Ford v. 
Insurance Co., 6 Bush, 133. Griswold y. Golding, Ct. App. Ky.,3 8. W. Rep. 535. 


PROMISSORY NOTE, see NEGOTIABLE PAPER; PAYMENT; SURETIES. 
PUBLIC DOCUMENTS, see EVIDENCE. 

PUBLIC POLICY, see CONTRACTS; MASTER AND SERVANT. 
QUANTUM MERUIT, see Assumpsirt. 

QUIET POSSESSION, see LANDLORD AND TENANT. 

QUI TAM ACTIONS, see PLEADING. 

QUO WARRANTO, see CORPORATIONS. 


REMOVAL OF CAUSE.— [State and Federal jurisdiction — Intoxicating 
liquors} — Removal denied on ground of deprivation of property without 
compensation. — Plaintiff brought an action in equity, alleging that defendants were 
engaged in selling and keeping a place for the sale of intoxicating liquors, and asked 
that as a nuisance it be enjoined and abated. Defendants answered, and asked for a 
removal of the cause to the Federal court; stating in their petition that, long prior to 
the passage of the statute under which the action was brought, the defendants had 
purchased the real estate for the purpose of selling beer thereon, and had procured 
fixtures and furniture for such business, and that they would be rendered practically 
valueless if they should be enjoined from carrying on said business, in which they had 
been engaged for many years. Held, that no Federal question justifying a removal of 
the cause from the State -to the Federal court was involved; following McLane v 
Leicht, 29 N. W. Rep. 327, and distinguishing State v. Walruff, 26 Fed. Rep. 178.— [See, 
also, Ex parte Kennedy (Tex.),3 S. W. Rep. 114, and note; Tanner v. Alliance, 29 Fed. 
Rep. 196; Kessinger v. Hinkhouse, 27 Fed. Rep. 883; State v. Walruff, 26 Fed. Rep. 178; 
Weil v. Calhoun, 25 Fed. Rep. 865; McLane v. Leicht, 29 N. W. Rep. 327.) —Junge v. 
Arlen, Sup. Ct. lowa, 32 N. W. Rep. 326. 


REPLEVIN. — Deed — Title to land — Title to land not triable in replevin for 
deed. — The title to land cannot be tried directly in an action of replevin, even though 
it may be inquired into incidentally for the purpose of determining the ownership of 
chattels; and a judgment of replevin in an action brought for the recovery of a deed to 
land cannot estop a party from asserting title under such deed. — Daggett v. Daggett, 
Sup. Jud. Ct. Mass., 3 N. Eng. Rep. 687. 


RAILWAY COMPANIES, see ASSUMPSIT; FALSE IMPRISONMENT; MORTGAGE; NEG- 
LIGENCE. 


REASONABLE TIME, see NEGOTIABLE PAPER. 
RECEIVER, see GUARDIAN AND WARD. 
RECORD, see EVIDENCE. 

RELEVANCY, see EVIDENCE; NEGLIGENCE. 
REORGANIZATION, see CORPORATIONS. 
RENEWALS, see SPECIFIC PERFORMANCE. 
REPEAL, see CONSTITUTIONAL Law. 
RESCISSION, see CORPORATION. 
RESTRAINT, see GooD WILL. 

REVOCATION, see CoRPORATIONS ; LICENSE. 
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SCIENTER, see CONVERSION. 
SECURED CREDITORS, see ASSIGNMENT FOR CREDITORS. 
SMALL-POX, see WARRANTY. 


SPECIFIC PERFORMANCE. — (Renewals! — Specific performance of agreement 
to renew contract.— An agreement to renew a contract is a proper subject for a 
decree of specific performance. — Flood y. Storrs, Sup. Jud. Ct. Mass., 3 N. Eng. Rep. 
748. 


2—. —. [Partnership — Dissolution] — Effect of dissolution of partnership 
between one of the parties to the agreement. — The fact that the contract of 
renewal was with the plaintiffs as copartners, will not prevent its enforcement for the 
benefit of one of them after the dissolution of the copartnership, where the contract 
contained the provision that in case of the termination of the partnership the partner 
succeeding to the business might continue by himself alone, or by a new partnership 
satisfactory to the defendant. — Ibid. 


“STAKING CARS,” see NEGLIGENCE. 

STATE AND FEDERAL JURISDICTION, see REMOVAL OF CAUSE. 
STATUTE OF FRAUDS, see CorPoRaATIONS. 

STATUTE OF LIMITATIONS, see MUNICIPAL CORPORATIONS. 
STOCK AND STOCKHOLDERS, see CorRPORATIONS. 
SUBSCRIPTIONS, sce CORPORATIONS. 

SUMMARY JURISDICTION, see ATTORNEYS AND COUNSELLORS. 


SUPREME COURT U. S.— [Admiralty] — Admiralty cases not retried. — Since 
the act of Congress of February 16, 1875, “to facilitate the disposition of cases in the 
Supreme Court, and for other purposes,” a case in admiralty cannot be retried in the 
United ‘States Supreme Court on all the evidence. — Merchants’ Mut. Ins. Co. y. Allen, 
Sup. Ct. U. S., 7 Sup. Ct. Rep. 821. 


SURETIES. — [Alteration of instrument — Negotiable paper] — Insertion of the 
words “or bearer’ do not discharge indorser.—The insertion of the words “ or 
bearer” in a promissory note, after the same has been signed and delivered, is not a 
material alteration of the note that will avoid the liability of an indorser. — [Compare 
Needles v. Shaffer (Iowa), 14 N. W. Rep. 129; Osgood v. Stevenson (Mass,), 9 N. E. Rep. 
825; Singleton v. McQuerry (Ky.), 2S. W. Rep. 652, and note; Stephens v. Davis (Tenn.), 
2 S. W. Rep. 382, and note; Mersman v. Werges, 5 Sup. Ct. Rep. 65; Church v. Fowle 
(Mass.), 6 N. E, Rep. 764; First Nat. Bank v. Carson (Mich.), 27 N. W. Rep. 589; Rowley 
v. Jewett (lewa), 9 N. W. Rep. 353; Briscoe v. Reynolds (lowa), 2N. W. Rep. 529; Shep- 
hard v. Whetstone (Lowa), 1 N. W. Rep. 753.]-- Weader vy. Browley, Sup. Ct. Mich., 31 
N. W. Rep. 839. 


2.——. Duress — Surety cannot plead duress of principal. —The surety in a bail 
bond cannot plead as a defense to his liability that the principal gave the bond under 
duress. The person on whom the duress was practiced is the only person who can take 
advantage of it as a ground of defense. It cannot be set up by a stranger nor by a 
surety on whom no restraint has been imposed. — [Springfield, etc., Co. v. West, 1Cush. 
388; Robinson v. Gould, 11 Cush. 55.] — Oak v. Dustin, Sup. Jud. Ct. Me., 3 N. Eng. Rep. 
614, 


3. ——. Guardian and ward — Liability of sureties for money due by guardian 
to ward prior to appointment. — A person indebted to an infant’s estate, and there- 
after being appointed and accepting the guardianship of the estate, as he cannot sue 
himself, must, in legal contemplation, be considered as having paid the debt to himself, 
and both he and his sureties are answerable therefor as for money actually received. — 
Sargent v. Wallis, Sup. Ct. Tex., 3 8S. W. Rep. 721. 


4. —. — [Negotiable paper —Escrow] --Innocent purchaser.— Delivery by 
surety with the understanding that it shall not be delivered to payee 
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SURETIES — Continued. 

until another has signed it as co-surety.—A surety who signs a negotiable 
note and indorses it to the maker with the understanding that it is not to be 
delivered to the payee until another person has signed it as co-surety, is bound by his 
engagement of suretyship, if the maker fraudulently delivers it to the payee without 
obtaining the signature of the co-surety, the payee having no knowledge of the agree- 
ment. — [In the opinion of the court by Cockrill, C. J., it is said: ‘ 1t was ruled by this 
court, at the present term, that the delivery of an official bond by a surety to the prin- 
cipal obligor, upon the condition that it should not be delivered until signed by other 
parties, did not have the effect of constituting it an escrow, as though delivered under 
like circumstances, to astranger. (State v. Churchill, ante, 352.) While there is some 
conflict in the authorities upon this point as to non-negotiable instruments, we are 
aware of no case which holds that such an effect is given where a negotiable instrument 
perfect in form is delivered to the maker. In such cases, where the question arises 
between the injured party to the note and a payee who has taken it for value, without 
notice of the condition, the former, having executed it and intrusted it to a maker, is 
regarded as having constituted him his agent to negotiate it, and having clothed him 
with the means of perpetrating the fraud must bear the loss, Passumpsic Bank v. 
Goss, 31 Vt. 315; Farmer’s and M. Bank v. Humphrey, 36 Vt. 554; Ayres v. Milroy, 53 Mo. 
516; Bank of Missouri v. Phillips, 17 Mo, 29; Smith v. Moberley, 10 B. Mon. 266; Merriam 
v. Rockwood, 47 N. H. 81; Gage v. Sharp, 24 Iowa, 15; Daniels v. Gower, 54 Iowa, 31% 
3 N. W. 424, and 6 N. W. Rep. 525; Graff v. Logue, 61 Iowa, 704,17 N. W. Rep. 171; Dear- 
dorf v. Foresman, 24 Ind. 481; Clark v. Bryce, 64 Ga. 486; Stoddard v. Kimball, 6 Cush. 
469; Clark v. Thayer, 105 Mass. 216; 1 Dan, Neg. Inst., sec, 854.] — Tabor v. Merchants’ 
Nat. Bank, Sup. Ct. Ark., 3 S. W. Rep. 805. 


SURVIVAL OF ACTIONS, see Actions, 


TAXES. —([Voluntary payment] — Under what circumstances payment deemed 
voluntary and money not recoverable. — The defendant, a tax collector, before 
bank stock was made distrainable for taxes by the act of 1882, No. 11, distrained the 
plaintiff's bank stock and advertised it for sale to pay another’s taxes, and thereupon 
the plaintiff, with full knowledge of all the facts, and in possession of his stock, paid 
the taxes under protest. Held, that it was a voluntary payment. — Sowles vy. Soule, Sup. 
Ct. Vt., 3 N. Eng. Rep. 591. 


—. See CONSTITUTIONAL LAW; MUNICIPAL BONDS; MUNICIPAL CORPORATIONS. 


TELEGRAPH COMPANIES. — (Negligence — Night messages — Limiting lia- 
bility] — Contract limiting liability for negligence not valid. — A contract bya 
telegraph company limiting its liability for sending unrepeated messages at night, for 
delivery next day, at half the usual day rates, on condition that they shall not be respons- 
ible for damages for a sum in excess of ten times the cost of transmission, is invalid, so 
far as the damage is a result of the negligence of the company or its servants. —[The 
court cite: Dillard v. Louisville & N, R. Co., 2 Lea, 288; Coward v. East Tennessee, V. & 
G. R. R., 16 Lea, 224; Coward v. East Tennessee, V. & G. R. R. 16 Lea, 229: Sweatiand r. 
Illinois & M. Tel. Co., 27 lowa, 432; Telegraph Co. v. Griswold, 37 Ohio St. 301; Manville 
v. Telegraph Co., 37 Iowa, 214; Telegraph Co. v. Graham, 1 Colo. 230; Telegraph Co. v. 
Blanchard, 68 Ga. 299; Tyler v. Telegraph Co., 60 Ill. 421; 74 Ill. 168; U.S. Tel. Co. v. 
Wenger, 55 Pa. St. 262; True v. Telegraph Co., 60 Me. 9; Passmore v. Telegraph Co., 78 
Pa. St, 238; Candee v. Telegraph Co., 34 Wis. 471; States Exp. Co. v. Backman, 28 Ohio 
St. 144; Black v. Goodrich Transp. Co., 55 Wis. 319, 13 N. W. Rep. 244; Chicago, St. L. & 
N.O. R. Co. v. Abels, 60 Miss. 1017; Kansas City R. Co. v. Simpson,30 Kan, 645, 2 Pac. Rep. 
$21; Moulton v. St. Paul R. Co., 31 Minn. 85, 16 N. W. Rep. 497; Coward v, East Tennessee, 
etc., R. Co., 16 Lea, 226; Grinnell v. W. U. Tel. Co., 113 Mass.; Telegraph Co. v. Cohen, 
73 Ga. 522; Telegraph Co. v. Dryburg, 35 Pa. St. 298; TelegraphCo. v. Brown, 58 Tex. 170; 
Bartlett v. Telegraph Co., 62 Me. 209; Telegraph Co. v. Fontaine, 58 Ga. 433; Hibbard v. 
Telegraph Co., 33 Wis. 558. See, also, the following cases, cited by the learned editor 
of the S. W. Rep.: “A contract relieving a common carrier for liability for its own 
negligenee or that of its servants is invalid. The Surrey, 26 Fed. Rep, 791; The New 
Orleans, Id. 44; Rintoul v. New York Cent. & H. R. R. Co., 17 Fed. Rep. 905; May v. The 
Powhatan, 5 Fed. Rep. 375; Ormsby v. Union Pac. R. Co.,4 Fed. Rep. 706; Grogan v. 
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TELEGRAPH COMPANIES — Continued. 
Adams Exp. Co. (Pa.),7 Atl. Rep. 134; Rosenfeld v. Peoria, D.& E. Ry. Co. (Ind.),2 N. E. 
Rep. 344; Moulton v. St. Paul, M. & M. Ry. Co. (Minn.), 16 N. W. Rep. 497; Black v. Good- 
rich Transp. Co. (Wis.),13 N. W. Rep. 244; Sprague v. Missouri Pac. Ry. Co. (Kan.), 8 
Pac. Rep. 455; or of liability for any degree of such negligence, Ormsby v. Union Pac: 
Ry. Co.,4 Fed, Rep. 706. Compare Sweatland v. Illinois & M. Tel. Co., 27 Lowa, 432; 
Grinnell v. W. U. Tel. Co., 113 Mass. 299; MacAndrew v. Electric Tel. Co.,17 C. B. 3; 
W. U. Tel. Co. v, Carew, 15 Mich. 535; Ellis v. Telegraph Co., 13 Allen, 226; Camp v. 
W. U. Tel, Co., 1 Metc. (Ky.) 164.]— Marr v. Western Union Tel. Co., Sup. Tenn., 3S. W. 
Rep. 496. 


TITLE TO LAND, see REPLEVIN. 


TRADE-MARK.— [Good will Assignment] — Assignment of a trade-mark 
which contains a person’s name. — The words “‘ A. N. Hoxie’s Mineral Soap,” and 
“A. N. Hoxie’s Pumice Soap,” taken together, constitute a trade-mark and may be 
assigned. In any case the question is whether the use of the trade-mark would give to 
the public or to purchasers a false idea as to who made the article; but the usages of 
trade may be such that no such inference would naturally be drawn from the use of a 
trade-mark which contains a person’s name, and that all that purchasers could reason- 
ably understand is, that goods bearing the trade-mark are of a certain kind or quality . 
or are made in a certain manner or after a certain formula by persons carrying on the 
business formerly carried on by the person whose name is in the trade-mark, — Horie 
vy. Chaney, Sup. Jud. Ct. Mass.,3 N. Eng. Rep. 709. 


2—. —. [Partnership — Dissolution] —When partnership trade-mark passes 
to purchasing partner on dissolution. — Where the trade-mark became a part 
of the partnership property, contributed together with the good-will, tools, implements 
and fixtures, by the owner of the trade-mark, and a continuation of his business was 
plainly contemplated, held, that the trade-mark and good-will of the firm were included 
within the meaning of a bill of sale made by him on dissolution of the firm, and that 
the purchasing partner became owner of the trade-mark, and the new firm created by 
him is entitled to their exclusive use. — Ibid. 


3.—. —. —. Injunction — Purchasing partner, when entitled to injunction 
against selling partner. — The seller of the trade-marks and good-will of the busi- 
ness, on his retiring from the firm, in so far as the ownership and use of the trade-marks 

tare concerned, should be enjoined from using the same or any imitation thereof,-- 
Ibid. 

TRANSFERS OF STOCK, see CORPORATION. 

TRIAL BY JURY, see ConstITUTIONAL Law. 


TRUSTEE, see ACTIONS ; CONTRACT. 


TRUSTS. --(Equity —‘* Community " — Lapse of time) — Action by former mem- 
ber of a “community,” when not sustainable on the theory of express trust, 
and when barred by lapse of time.— A former member of a ‘‘ community” sought 
by bill in equity, brought more than fifty years after he had left it in order to marry, to 
recover a share of the property, alleging fraud and false representations upon the part 
of the originator of the society in inducing the members to give up their property, and 
that the property was accepted and held by the originator and his successors in trust 
for the b fit of the bers. Held, upon demurrer, that the bill could not 
be maintained on the ground of an express trust, as the allegations of the bill plainly 
showed that the property was designed to be held for the t fit of the bers as a 
community, and not as individuals; nor on the ground of an implied or constructive 
trust, because that would be barred by lapse of time. — Speidel v. Henrici, Sup. Ct. U.S., 
Sup. Ct. Rep. 610. 


—. See INJUNCTION, 

TURNPIKE COMPANY, see CoRPORATIONS. 
ULTRA VIRES, see CORPORATION, 
VALIDITY, see CONTRACT; JUDGMENT. 


508 DIGEST OF RECENT CASES. 
VESTED RIGHT, see OrFICE AND OFFICER. 
VOID SENTENCES, see Habeas Corpus. 


VOLUNTARY PAYMENT, see TAXEs, 


WARRANTY. -- [Evidence — Small-pox] — Sale’ of rags infected with small 
pox. -- Evidence that a contract for the purchase of rags was for clean rags, and that 
the rags delivered were filthy and infected with the small-pox, and that they caused the 
breaking out of disease in the purchaser’s mill, is evidence of a warranty and breach 
thereof. — Dushane y. Benedict, Sup. Ct. U. 8.,7 Sup. Ct. Rep. 696, 


2.——. —. Evidence to go to the jury on a question that the plaintiff knew 
that the rags were so infected.— In an action for the price of rags, sold as clean 
rags, but which defendant’s evidence tended to show were infected with small-pox, and 
caused the small-pox to break out among bis workmen, the plaintiff admitted that the 
rags were collected in a region where the small-pox was raging, and that he bought 
from all dealers indiscriminately. He testifies that the rags had lain in his warehouse 
for a year, and that no disinfectants were used on them. A letter of plaintiff sent with 
the first invoice stated that he did not then have all the rags on hand; and workmen in 
defendant’s mill testified that the rags, when opened, smelt strongly of disinfectants. 


Held, that there was sufficient evidence to go to the jury that plaintiff knew the rags to 
be infected. — Ibid. 


WATER-COURSES, see MILLS AND MILL DAMs, 
WIFE'S SEPARATE ESTATE, see HUSBAND AND WIFE. 


WILLS. — [Bequeaths — Charities]--When bequest to charities without nam- 
ing them, sufficiently certain. — A bequest as follows: “I direct said Wilson (the 
executor) to divide said remainder among such charitable institutions in the city of 
St. Louis, Mo., as he shall deem worthy,” is sufficiently definite, and will be carried into 
effect. — [See, also, Chambers v. City of St. Louis, 29 Mo. 543; Academy of Visitation v. 
Clemens, 50 Mo. 167; Schmidt v. Hess, 60 Mo. 591; Baptist Church v. Robberson, 71 Mo. 
326; Russell v. Allen, 107 U.S. 163, 2 Sup, Ct. Rep. 327; Schmucker’s Estate v. Reel, 61 
Mo. 592; Saltonstall v. Sanders, 11 Allen, 446; Miller v. Teachout, 24 Ohio St. 525; Fon- 
tain v. Ravenel, 17 How. 584.] — Howe v. Wilson, Sup. Ct. Mo., 3 8. W. Rep. 390. 


2.——. [Parol evidence] -- Bequest of Board of Home and Foreign Missions — 
Parol evidence admissible to show what Board intended.--In case of a 
bequest of a testator’s residuary estate, “to be equally divided between the Board of 
Foreign and the Board of Home Missions,” it appearing that several different religious 
denominations, including the Presbyterian, have boards of home and foreign missions, 
held, that parol evidence was admissible to show that the testator was an elder of a 
Presbyterian church, whose contributions to home and foreign missions were always 
sent to the Presbyterian boards; that he took especial interest in the work of those 
boards, and contributed to them, but not to societies of other denominations; and that 
this evidence, taken in connection with the fact that the testator, in other parts of the 
will, made other bequests to the Presbyterian Church and objects connected with it, 
showed the Presbyterian Boards of Home and Foreign Missions to be entitled to receive 
the bequest.] — Gilmer vy. Stone, Sup. Ct. U. S.,7 Sup. Ct. Rep. 689. 


